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INTRODUCTION

"Once you see, you cannot not see” Mogt feminists recognize this aphorism which means,
once we, as women, are aware of our position in the world relative to men - once we are
aware that sexism disadvantages us - it is difficult to avoid applying that knowledge to the world
around us. For feminigts, feminism becomes alens that we view the world through. Ingtances
that may have seemed innocuous a one time now gppear to be important illustrations of sexism
in our everyday lives. Seeing the world through afeminist lens dlows us to better understand
the way that gender roles, asthey are socidly congtructed, manifest themsdlvesiin, for example,
popular culture. The way that MTV portrays women illustrates this. Viewed through the
feminist lens, music videos no longer ook so harmless. It becomes evident that the subjects of
the videos are dmogt dways men and the objects are dmost aways femaes, portrayed usudly
as background dancers or as body parts (literally, legs, buttocks, lips, etc.). The femaes
pictured in the videos have an insatiable gppetite for sex and are portrayed to fulfill male
fantasies, e.g., young schoolgirls (Britney Spears s Baby One More Time) and the mousy
teacher who, once she takes her hair down, becomes wild and sexy (Motley Crue' s Hot for
Teacher).

Mogt non-feminigs view the feminist lens as "life’ rather than sexiam based on patriarchy.
Nevertheess, many, if not most women, would acknowledge that they view the world
differently because they are women. For instance, awoman is aware that, aslong as sheis

fertile and sexudly active, thereis a chance that she may become pregnant & some point in



time. The effectiveness of the birth control method sheisusing, if sheisusng any a dl, may
limit her gatistical chances of becoming pregnant; however, she is aware of the fact that the risk
of pregnancy is endemic to women. Smilarly, most women are aware of the very red threat
that sexud violence poses to them. "[W]omen live under a constant threet of sex-related
violence. . . . [I]t has been estimated that women face a twenty-five percent probability of being
raped and aforty-six percent probability of being sexualy assaulted during their lifetimes.™

The main focus of this paper will be how the unique perspective of women manifestsitsdf in
adjudication. | assert that most women are more sympathetic to experiences that are unique to
women smply because they are women.? | contend that female judges approach particular
cases and issues that affect women in ways that are different than mae judges due to their
societal status as women. Indeed, as Catharine MacKinnon notes, "most if not all women resent
women's status on some level of their being."® Thus, women tend to view issues, especidly
issues that are gendered, from awoman's perspective. | will examine the way awoman's unique
pergpective tends to manifest itsdf in the law, specificdly the way in which this perspective
tends to manifest itsdlf when a least one woman is an adjudicator. This paper will analyze
gpecific cases in which the viewpoint of women, or the unique perspective of women, gppears
to have influenced a particular decision.

Part | reviews the history of women and the judiciary, including the discrimination women
have experienced in the historicaly mae legd fidd and thelr ascenson to judicid podts,
positions which remain male dominated. It also sets out reasons why femae judges may be
more sympathetic to clams of other women that involve gender-specific legd issues. Part 1l

focuses on the impact that Justices O'Connor and Ginsburg have had on the United States



Supreme Court; it anayzes how they may influence Supreme Court opinions, and theway in
which their unique perspective as women is evidenced in the opinions that they author. Findly,
Part 111 examines the impact women have had on the state appellate bench, with a specia
emphasis on the difference that Judge Julia Cooper Mack made on the Didtrict of Columbia
Court of Appeds. | focus specificaly on the Didrict of Columbia which, because of homerule
legidation, athough not technicaly a ate, hasits own court system.

| am aware of the limitations of my proposd concerning female judges. Firg, dthough it is
easy to assume that women tend to side with the oppressed, thisis not dways true.* Second, it
isimportant to remember that white women may find themsdlvesin the postion of the
oppressor because of white privilege. Third, even women who are aware of their position as
part of an oppressed class can have difficulty both identifying with and supporting other women.
Fourth, class standing can hinder awoman's ability to identify with the oppressed rather than
the oppressor.®

Besides noting that this paper tries to avoid assuming too much, it is also necessary to
mention that this paper does not subscribe to the Carol Gilligarf school of thought which
contends that men and women differ in their mord reasoning techniques and outcomes. Nor
does this paper subscribe to Suzanna Sherry's’ line of reasoning that, "while the masculine
vison pardlds plurdig liberd theory, the feminine vison is more closdy digned with dasscd

republican theory.'®

FEMALE ASCENSION TO THE JUDICIARY



For most of American history, virtudly dl adjudicators have been white men. It was not until
the late 1970s that this began to change. In fact, conducting meaningful studies to test whether a
judge's gender affects decison making were not possible until the femae federa judges that
joined the bench during Carter’ s administration generated a sufficient amount of opinions.® In
1934, the first woman was appointed the court of appeals under Franklin Roosevelt.!° Before
Carter gppointed eleven femde judges beginning in 1977 (conasting of about twenty percent of
histota circuit appointments), the only other president to gppoint afemae circuit judge (and he
only gppointed one) was Lyndon B. Johnson.** Similarly, there was a dearth of racid minority
federd judicia appointments until the late 1970s.1? The first minority woman was appointed to
the federa benchin 1962,

Mogt states saw their first femae gppdlate judges in the 1970s, dthough afew states began
earlier, in the 1920s.* In 1922, the first woman was elected to a state supreme court.™ In
1926, Mary Jane Spurlin, was the first woman judge in Oregon gppointed to servein a
countywide jurisdiction.® It was not until 1988, however, that the first minority femae, an
African American, was appointed to a state supreme court.!’

Today, two women serve on the United States Supreme Court, thirty-seven women have
been appointed to the Federal Courts of Appeds and 126 women are federa district court
judges.® On the state court level, the supreme courts are twenty-four percent female and all but
four states have at least one woman serving on their court of last resort.'® State lower courts
have about the same percentages.°

Now that the numbers of female judges both at the state and federd levd are Satisticaly

ggnificant, it is possble to anayze whether women bring a unique perspective to the bench. Of



course, female judges do not aways support the underprivileged and oppressed. However,
when an issue is gendered,
sudies of judicid behavior have provided some support for the contention that
women will bring a different perspective and decison-making pattern to the
bench. For example, an examination of the votes of judges on four state
supreme courts found that four of the five women voted on women'sissuesin a
way that placed them at the liberal extreme of their courts®

Additiondly, a study andyzing "[t]he votes of dl judges on the U.S. court of gppedls,
including those on senior gtatus, from the Didrict of Columbia Circuit and the 11 numbered
circuits from 1981 to 1990",%? found that, in employment discrimination cases, women, more
often than men, supported plaintiffs?® The authors of the study provided reasons for differences
in made and femde voting patterns. "[€]mployment discrimination may be viewed as a problem
of excluson, as members of certain groups are precluded from participating as full members of
the community. Thus, women judges support for plaintiffs may reflect a concern for the right to
such membership.'2*

Thereisahigtory of employment discrimination againgt women in the legd professon which
makesit likely that female judges ether have persondly experienced, or know of women who
have experienced, barriers to employment. As noted earlier, women and minorities were
excluded from the bench before the late 1970s.

The experience of the only two femade United States Supreme Court Justices are illudtrative
of this point. Justice Ruth Bader Ginsburg went to Harvard Law Schoal, finishing her third year
a Columbia Law Schooal, tying for first in her class®® After graduation in the late 1950s, New

York law firms refused to hire her.26 Similarly, Justice Sandra Day O'Connor graduated from

high school at the age of 16 and graduated from Stanford University magna cum laude.?”



Completing law school in two years, she dso managed to serve as editor-in-chief of the
Stanford Law Review and graduated Order of the Coif, graduating third in her class of 102 in
1952.8 Upon graduation, only one law firm offered her a position, not as alawyer, but asa
legal secretary.?® Justice O'Connor eventually accepted an offer to serve as deputy county
attorney in Cdifornia after she was turned down by the private sector.® After having her first
child, Justice O'Connor again looked for, and could not find, a pogition in private practice, so
she began her own firm in 1958 with one other partner in an office located in a shopping mall.*

The experiences of Justice Ginsburg and Justice O’ Connor and the history of discrimination
agang femde lawvyers may provide explanaions for the study cited previoudy that examined
differencesin mae and femae federd gppdllate voting patterns. The sudy tested Gilligan's
theories, but acknowledged the possbility that psychologica and legdl theories of difference are
wrong and that a"different voice" by which women solve mord and legd problems does not
exist.3? This paper goes further and argues that Gilligan was, in fact, wrong, and that the reason
behind women'’s support of plaintiffsin cases such as employment discrimination istied to their
persond experience of such discrimination.*

.
THE IMPACT OF WOMEN ON THE UNITED STATES SUPREME COURT

It is probably impossible, to find a clear causa link between the gppointments of Justice
Sandra Day O'Connor and Justice Ruth Bader Ginsburg to the Supreme Court and differences
in the Court's decison caculus snce ther gppointments. But | assert that having a least one
woman on the Court has mattered in decisons involving abortion, sexud harassment, and

gender under an equa protection analysis.3* This section seeks to andyze waysin which their



perspectives, as women, probably influenced specific Court decisions, or at least influenced the
writing techniques employed in the opinions that they, themsalves, wrote.
A. Justice Sandra Day O'Connor

Justice Brennan acknowledged that Justice O'Connor brought a "unique perspective’ to the
Court.* Brennan noted that, "[€]ven though Justice O'Connor and | did not agree on every
case, there were plenty of stuations in which we agreed and in which her voice was critica. A
classic example may be found in the area of gender discrimination.'®® Citing ingtances in which
the Court had previoudy relied on gendered stereotypes as justification for its decisions,*”
Brennan gtates, "The Court, with Justice O'Connor's help, has recognized that the mere fact
that some women lead lives that reflect gender Stereotypes--that, in fact, those stereotypes may
correspond to alevel of reality--is no excuse for perpetuating them.'®

O Connor tendsto view cases from aliberd feminist perspective. Known liberd feminists
include Nadine Strossen, former head of the ACLU and Senator Hillary Clinton. Liberd
feminism seeks equdity under the law and is congstent with tenants formulated in modern
politica thought such as liberty, equaity and happiness. Sources of gender inequdity that
O’ Connor focuses on are: gender stereotyping, devauation of women, divison of work into
men’s jobs and women'’ s jobs, low pay for women's jobs, and the glass ceiling.

O'Connor's sengtivity to gender discrimination is exemplified in her concurrence in Johnson
v. Transportation Agency® where the Court, in anayzing Santa Claras affirmative action
program for women in jobs where they were underrepresented, upheld the program and
rejected amale worker's claim that it violated Title V11.%° O'Connor's concurrence, importantly,

sarves as the only time she has upheld an affirmative action program.** O'Connor upheld the



plan as vaid under Title VI because the sex of applicants was "used as a'plus factor.*?
Additiondly, O'Connor held that the program was vdidly adopted despite the fact that the
district court had found "no discrimination against women in fact™* because, "at thetimethe.. . .
plan was adopted, there were no women in its skilled craft positions. Furthermore, it was
conceded "that women congtituted gpproximatdly 5% of the loca labor pool of skilled craft
workers. . . . Thus, when compared to the percentage of women in the qudified work force,
the statistica disparity would have been sufficient for aprimafacie Title VIl case. .. ."*®

In Harrisv. Forklift Systems, Inc.,* O'Connor again demonstrated her ability to identify
with the victim of gender discrimination. O'Connor wrote for a unanimous Court, holding that,
under Title VI, employees were protected from sexua harassment in a hostile or abusive work
environment.*” She noted that "Title VII comesinto play before the harassing conduct leads to
anervous breakdown."*® The opinion, amost grimly, recounted the lower court decision where
the District Court called Harris "'a close case,"*° despite the fact that Harris boss referred to
her as "'a dumb ass woman '*° and "occasiondly asked Harris and other female employeesto
get coins from his front pants pocket.”®* O'Connor viewed the case very differently from the
Digrict Court. "Unlike the five men who reviewed this case previoudy, the Supreme Court
believed that a reasonable person in Harriss position would have viewed [her bosss| words
and conduct as not merdly annoying or offensive but abusive and therefore sexud
harassment."?

In Clark v. Jeter, O'Connor wrote passionately for a unanimous Court, invaidating a
Pennsylvania satute which imposed a six-year satute of limitations on dams filed seeking

paternal support of achild under the Equal Protection Clause.® O'Connor noted that a mother



may be unwilling to seek paternd support because "'the emotiona strain of having an illegitimate
child, or . . . the desre to avoid community and family disgpprova, may continue years after the
child is born. The problem may be exacerbated if, as often happens, the mother hersdf isa
minor."®* O'Connor aso noted that "[a] mother might redlize only belatedly 'aloss of income
attributable to the need to care for the child."®® Findly, she reasoned that the mother's financid
problems "are likely to increase as the child matures and incurs expenses for clothing, schoal,
and medicd care. . . . Thusit is questionable whether a State acts reasonably when it requires
mogt paternity and support actions to be brought within Sx years of an illegitimate child's
birth.'®®

In Mansell v. Mansell,>” the Court held that, under the Uniformed Services Former
Spouses Protection Act, state courts do not have the power upon divorce to order divison of
retirement monies that were "unilaterally waived by aretiree in order to recelve veterans
disability benefits'®® O'Connor writes, dissenting: "The harsh redlity of this holding is that former
pouses.. . . can, without their consent, be denied afair share of their ex-spouse's military
retirement pay Smply because he elects to increase his after-tax income by converting a portion
of that pay into disability benefits."®® O'Connor seems to recognize that the redities are
particularly and uniquely "harsh” for wives of military servicemen with her use of the phrase
"without their consent”, the words "fair share" and the use of the word "he", referring to the
spouse employed by the military. Her dissent notes that, under the Court's reasoning, the
gpouse a issuein Mansdll "will lose nearly 30 percent of the monthly retirement income she
would otherwise have received as community property."® O'Connor charged that the Court

was digtorting the statute "beyond recognition! and acting "to thwart the main purpose of the



datute, which is to recognize the sacrifices made by military spouses and to protect their
economic security in the face of adivorce."®? Although O'Connor used the gender neutral term
"gpouses’ in that sentence, she submitted that the Court interpreted the Statute as " permitting a
military retiree to pocket 30 percent, 50 percent, even 80 percent of gross retirement pay by
converting it into disability benefits and thereby to avoid his obligations under state community
property law . . . ."®® O’ Connor makes her concern for female spouses of military personne
known where she writes: Women generdly suffer adedine in their sandard of living following a
divorce."®* And, "[military wives face specid difficulties because ‘frequent change-of-station
moves and the specid pressures placed on the military spouse as a homemaker make it
extremdy difficult to pursue a career affording economic security, job skills and pension
protection."® To support this contention, she noted that "[t]he average military couple married
for 20 years moves about 12 times, and military wives experience an unemployment rate more
than double that of their civilian counterparts."® Citing legidative history, O'Connor recognized
that the Act was trying to protect againg "the dire plight of many military wives after divorce
and sought to protect their access to their exhusbands military retirement pay."” She ended her
dissenting opinion by stating: "It is now once again up to Congress to address the inequity
created by the Court in situations such as this one."®

O'Connor examined the issue of abortion and, most significantly for our purposes, spousd
notification, in Planned Parenthood v. Casey.®® O'Connor joined Justices Souter and
Kennedy in writing ajoint opinion, resffirming the centra holding in Roe v. Wade™ regarding
the right to abortion, while examining that right under the undue burden standard. Souter,

Kennedy and O'Connor found that the spousa notification provison of a Pennsylvania abortion
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satute imposed an undue burden on women seeking an abortion and declared that provison
uncongtitutiondl.”

Although there were a number of issuesinvolved in Casey, such as a 24-hour waiting
period, recordkeeping requirements and a parenta notification provison, most important is the
way O'Connor, Kennedy and Souter gpproached the spousal notification provision.” In
reviewing the notification requirement, it ssemslikdy that O'Connor's presence, as awoman,
must have made a difference in the andyss. O'Connor was able to identify with awoman's
hesitancy to receive her husband's permisson before going through with an abortion. The
sengitivity to the gender-specific burden placed upon women who are faced, not only with the
humiliation of being forced to ask their husbands for an abortion, but who may be facing
domestic violence as aresult of doing so, is articulately communicated. The joint opinion
meticuloudy documented the testimony heard at the lower court levd to this effect, citing threats
of bodily injury, sudies reveding high rates of family violence and battering, and tesimony thet
spousd natification has empiricdly triggered instances of both physica and psychologica
domestic abuse.”

The joint opinion concluded its andysis of the spousd natification provision by sating:

The spousal natification requirement is thus likely to prevent asignificant
number of women from obtaining an abortion. It does not merdy make
abortions alittle more difficult or expensive to obtain; for many women, it will
impose a substantia obstacle. We must not blind ourselves to the fact that the
ggnificant number of women who fear for their safety and the safety of thair
children are likely to be deterred from procuring an abortion as surely asif the
Commonwedlth had outlawed abortion in al cases.™

In J.E.B. v. Alabama ex rel. T.B.,”® O'Connor tackled the question of gender-based

peremptory drikesin jury sdection. The Court held that, under the equa protection clause, it is
11



uncongtitutiond to intentionaly discriminate based on gender in peremptory strikes during jury
selection. O'Connor wrote a concurring opinion, expressing her concern that the Court's
"important blow againgt gender discrimination is not costless.”® She emphasized that
peremptory chalenges are important to ensure impartidity on the jury as well asto offer some
control to advocates, thus, she was hesitant to completely restrict challenges based upon
gender.”’” She stressed that the equal protection clause applied only to state actors and that she
would thus explicitly limit the restrictions to government atorneys.”
O'Connor noted that peremptory challenges based on gender could prove especidly

important in cases involving gender issues. She pointed out that:

[a] plethora of studies make clear that in rape cases, for example, femae jurors

are somewhat more likely to vote to convict than mae jurors. Moreover,

though there have been no amilarly definitive sudies regarding, for example,

sexua harassment, child custody, or spousa or child abuse, one need not be a

sexig to share the intuition that in certain cases a person's gender and resulting

life experience will be rdlevant to his or her view of the case. . . . Individuds are

not expected to ignore as jurors what they know as men--or women.”®

She again expressed her hesitancy in redtricting such peremptory challenges, not only

because an advocate is restricted in certain instances from acting on her intuition about a
particular juror, but also because the Court's holding appears to support the notion that "any
correlation between ajuror's gender and atitudesisirrdevant as amatter of condtitutiona law.”
She notes that “to say that gender makes no difference as a matter of law is not to say that
gender makes no difference as amatter of fact."® O'Connor emphasized the importance of the
Court's holding, andogizing it to Batson v. Kentucky?! where the Court held that peremptory

challenges based on racid discrimination are uncongtitutional .8 O'Connor acknowledged the

important gains of Batson and J.E.B. in atempting to eliminate both race and gender-based
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discrimination in peremptory chdlenges, but noted that, in these rulings, we are dso losing
something: the ability of advocatesto "act on sometimes accurate gender-based assumptions
about juror attitudes."®®
At the end of her concurrence, O'Connor restated her contention that the Equal Protection

Clause does not restrict peremptory challenges used by defense attorneys and that the
restrictions on gender and race-based peremptory challenges should be applied solely to the
actions of prosecutors and government attorneys.®* O'Connor concluded:

This case itsdlf presents no Sate action dilemma. . . . But what of the next

cas=? Will we, in the name of fighting gender discrimination, hold thet the

battered wife--on trid for wounding her abusive husband--is a state actor? Will

we preclude her from using her peremptory chalengesto ensure that the jury of

her peers contains as many women members as possible? | assume we will, but

| hope we will not.®

Justice O’ Connor has, through both her physical and intellectud presence, shaped American

lega history as the first femae on the United States Supreme Court. During her tenure on the
Court, she has dedlt with a number of issues that disproportionately affect women and she has
alowed her unique perspective as afemde judge to surface in those cases. She has been
sendtive to gender discrimination in the workplace; the financid difficulties faced by single
mothers and military wives; the unique hardships faced by women seeking an abortion; and the
way that the unique perspective of women influences legd resultsin J.E.B. Her opinionin
J.E.B. isespecidly fascinating in the context of this paper. As Justice O’ Connor expressed her

belief that the unique perspective of women makes a difference in the outcome of alegd matter,

dhe, asafemdetrier of fact, was making a difference as well.

B. Justice Ruth Bader Ginsburg
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Justice Ruth Bader Ginsburg, like Justice O’ Connor, tends to eva uate cases from aliberd
feminist pergpective. Equdity within the law is extremely important to Ginsburg and she seeks
remedies such as. more women in palitics, legd, accessible and affordable reproductive
sarvices, and a gender-neutral workplace free of sex discrimination.

Harrisv. Forklift Systems, Inc. wasthe first case involving gender that came before
Justice Ginsburg in her capacity as a Supreme Court Justice.®® This was significant because
Ginsburg was well-known as afeminist before her gppointment to the Court. Ginsburg
concurred in the Harris opinion,®” noting that: "[t]he critical issue, Title VII'stext indicates, is
whether members of one sex are exposed to disadvantageous terms or conditions of
employment to which members of the other sex are not exposed.'® Ginsburg further submitted
that it is not necessary for a plaintiff to prove atangible decline in productivity "as aresult of the
harassment. It suffices. . . that a reasonable person subjected to the discriminatory conduct
would find, asthe plaintiff did, that the harassment so dtered working conditions asto 'mak]e it
more difficult to do the job."®° Ginsburg's andysisin Harris was important because it
made it eader for plaintiffs to prove sex-based discrimination and legitimized plaintiffs sex
discrimination actions overdl. Ginsburg reasoned that, as long as the discrimination is based on
seX, arequirement that there be a psychologica, or even sexud, injury is not necessary for
plantiffsto show aviolation of Title VII. If aworkplace is permeated with discrimination,
intimidation, ridicule and insults such that the conditions of employment are dtered, the plaintiff
has proven aviolaion of Title VII.

In United States v. Virginia® (known as"the V.M.I. case"),Ginsburg wrote the opinion for

the mgority of the Court (which O'Connor joined), holding that the Virginia Military Inditute's
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policy of excluding women violated the Equa Protection Clause of the Fourteenth
Amendment.** Ginsburg began the Court's legal analysis of the case by recounting the United
States "'long and unfortunate hitory of sex discrimination™. %2 Her opinion recounted that
women did not gain the right to vote until 1920 and that, "for ahdf century theresfter, it
remained the prevailing doctrine that government, both federal and state, could withhold from
women opportunities accorded men so long as any 'basisin reason’ could be concelved for the
discrimination.'®®

Gingburg dso described Virginids higtory of discrimination againg women in its public
ingtitutions of higher educatior™ and compared VM I's arguments to those advanced by
advocates of same-sex higher education.®® She wrote: "The notion that admission of women
would downgrade VMI's statute, destroy the adversative system and, with it, even the schooal,
isajudgment hardly proved, a prediction hardly different from other 'sdf-fulfilling prophecies’
once routingly used to deny rights or opportunities.®® Ginsburg noted that these same
arguments were made when women "first sought admission to the bar and accessto legd
education."®” Notably, perhaps due to her experience as one of eleven female graduates out of
aclass of Columbia Law School®® and as the first female Columbia Law School professor,®
she explains that fear motivated Columbia Law School's reluctance to admit women.1®
Ginsburg quotes a pertinent article from The Nation regarding Columbia Law Schoal's policy
on admitting femde sudents

[T]he faculty . . . never maintained that women could not master legd learning. .
.. No, itsargument has been . . . more practicd. If women were admitted . . .

[the faculty] said, then the choicer, more manly and red-blooded graduates of
our great universities would go to the Harvard Law School! 1%
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Gingburg dso details the extent to which Virginia Military Ingtitute (VMI) and the dternative
ingtitution for women set up by VMI, VirginiaWomen's Indtitute for Leadership (VWIL) are
unequd fadilities: "In myriad respects other than military training, VWIL does not qudify as
VMI'sequd. VWIL's student body, faculty, course offerings, and facilities hardly match VMI's.
Nor can any VWIL graduate anticipate the benefits associated with VMI's 157-year history,
the school's prestige, and its influentiad alumni network."2%? Perhaps the difference in prestige
was important to Ginsburg not only to explain why women a VWIL would recelve a
substandard education in comparison with VMI, but aso due to the fact that Ginsburg herself
"in her second year . . . gpplied pursuant to Harvard's adminisrative rules for permisson to
receive a Harvard degree by spending her last year of law school at an ingtitution gpproved by
Harvard."'® The Dean denied her request on the basis that she could not show "exigent
persona circumstances required for such permission."'® Her desire that she and her young
daughter move to be in close physical proximity to her husband "proved to be an insufficient
ground, even though . . . gpplications by maes for amilar permissions were quite frequently
granted. Consequently, Ruth Ginsburg was awarded [4] . . . degree by Columbia, with
Columbia giving her credit for her first two years at Harvard."® After Ginsburg became
prominent, "Harvard offered to give her a degree, on condition that she give up her Columbia
degree. She declined to do so."%

Ginsburg ended the Court's opinion by noting that

[a] prime part of the history of our Condtitution, historian Richard Morris
recounted, is the story of the extension of condtitutiond rights and protectionsto
people once ignored or excluded. VMI's story continued as our comprehension
of 'We the Peopl€ expanded. Thereis no reason to believe that the admission

of women capable of al the activities required of VMI cadets would destroy
the Ingtitute rather than enhance its capacity to serve the 'more perfect Union. X%’
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In Supreme Court cases that ded with issues of gender, it is clear that Justices O'Connor
and Ginsburg have made a difference with their voices and their presence on the Court. Thelr
opinions addressing gender are written sengtively and e oquently, and they seem to be able to
gppreciate hardships that women face. From sexua harassment to abortion to educationa
exclusion, these cases are anayzed from awoman's perspective and with obstacles that are
unique to women in mind. Justices O'Connor and Ginsburg have made a difference on the
Court that not only hasintringc value (in thet it isimportant thet brilliant femae judges have
access to seats on the Supreme Court) but their presence has made a difference in that it has
influenced the way the Court evauates cases involving issues of gender.

[I.

THE IMPACT OF WOMEN ON THE STATE APPELLATE BENCH: THE DISTRICT OF COLUMBIA
COURT OF APPEALS

A.Background

The Didrict of Columbia Court of Appedsisuniquein that it has the largest number of
black women both serving on an appellate court and as chief judges since the founding of our
country.® Five African American women have been gppointed to the court, some serving
smultaneoudly.®

In this section | focus on the two African American women who most likely had a strong
impact on the court’s opinion in the en banc proceeding of the feta rights case Inre A.C.2%°,
then-Chief Judge Judith Rogers and Judge Julia Cooper Mack. My focus on Judges Rogers
and Mack centers mostly on the voice of Judge Mack smply because she produced quite a

few more opinions that center on issues affecting women than did Chief Judge Rogers. | do,
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however, provide background information on both judges, detaling their experiencesin the
legd profession. Both women made history because they entered the legd profession at atime
where African American female lavyers were unheard of. | argue that Judge Mack's position
as an African American woman uniquely influenced the opinions that she wrote. | dso argue
that both Chief Judge Rogers and Judge Mack influenced the find outcome of Inre A.C.
because of their status as women on an otherwise al-male court.
1. Chief Judge Judith Rogers

Judith Rogers was appointed by President Reagan to the nine member D.C. Court of
Appealsin 1983.1! Sheisthe firs African American woman to serve on a non-federa
appellate court as chief judge in the history of the United States*!2 After becoming chief judge
of the D.C. Court of Appedsin 1988,1!3 she was appointed to the U.S. Court of Appedls for
the D.C. Circuit in 1993 by President Clinton,** making her the second African American
woman appointed to aU.S. Court of Appeals.!™®

Judge Rogers was born in 1939, graduated from Radcliffe College in 1961 and became the
first African American woman to graduate from Harvard Law School in 1964.1° In 1988 she
received aMaster of Laws from the University of Virginia School of Law.*” She was the first
African American femae assstant U.S. attorney and, in 1979, after Marion Barry was elected
mayor, he appointed her D.C. corporation counsel and she became the first female city
government's chief lawyer. 18

2. Judge Julia Cooper Mack
Much of what | discussin this section regarding Judge Julia Cooper Mack is aso discussed

in Howard Law Journd’s symposium tribute to Judge Mack. One of the symposum authors,
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Derrick Bell, says of Judge Mack, "[s]he has been the conscience of her court."!° Appointed
by President Ford,**° Judge Julia Cooper Mack became the first African American woman
appointed to the District of Columbia appellate bench in 1975'%* and one of the very first
women of any race to serve on an appelate court.*?? She retired from the D.C. Court of
Appealsin 1989.1%

Judge Mack was born in 1920.12* In 1940 she earned a B.S. from the Hampton Ingtitute
and graduated from law school & Howard University in 1951.2% Upon graduation from law
school, she worked in the legd department of the postwar federd government's Office of Price
Stabilization; and subsequently joined the Generd Services Adminigtration as both thelr first
woman and their first African American lawyer.?® In 1961 Judge Mack, while working for the
Justice Department, became the second African American femae to argue before the Supreme
Court (the first African American femae argued before the Court only six weeks earlier) %

Before her appointment to the D.C. Court of Appesals, Judge Mack served as generd
counsd of the Equal Employment Opportunity Commission (EEOC).22 During her period of
employment for the EEOC, she started the practice of the EEOC's filing of amicus curiae briefs
in employment discrimination cases?® Serving as one of the EEOC's top attorneys, Judge
Mack helped shape early feminist jurisprudence via her work in employment law.**° Judge
Mack dso served as the EEOC's chief gppelate counsd, training civil rights lawyers during the
EEOC's most active enforcement period of antidiscrimination law. ™!

Judge Mack tends to evauate cases from ablack feminist or multiracial feminist perspective.
Known multiracia feminists include Angela Davis, bell hooks and Audre Lorde. Multiracid

feminism identifies sources of gender inequdity within the intersection of racid, ethnic, dass and
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gender discrimination. Judge Mack’ s viewpoint focuses on the experiences of women of
minority groups. She recognizes that there are many forms of discrimination that exist and that
those who are not white, male and middle class can end up with double and triple doses of
discrimination.

Judge Mack's commitment to justice is clear in the opinions that she wrote while serving on
the D.C. Court of Appeals. Edwards v. Edwards"*? was Judge Mack’ sfirst family law
opinion.™*® The issue before the court was whether Bertha Edwards could legally divorce her
husband of thirteen years, Jesse Edwards, on the grounds of constructive desertion. Throughout
their marriage, Jesse had physically abused Bertha. When he threatened Bertha and their
children with a shotgun, he was arrested, pled guilty, and was placed on probation upon the
condition that he avoid dl contact with Bertha. The trid court found that Bertha was not entitled
to adivorce on the grounds of congtructive desertion because she had not left the marita home.

The court congsted of two women, Judge Mack and a white woman, Judge Catherine
Kdly; and one white mae, Judge Pair. Interestingly, Judge Pair dissented, reasoning that, for
congtructive desertion to exist, one spouse must be compelled by the cruelty of the other to
leave the marital home and, because Bertha had not |eft that home, she was not entitled to a
divorce. Judge Pair seemed to question the domestic violence in the relationship and whether
such violence warranted a divorce. ™

Mack, writing for the mgority, found it Sgnificant that domestic violence effectively forced
an end to the marriage. She recognized the choices that Bertha was confronted with - Bertha
could ether take her children and physcdly leave the home or cdl for law enforcement

ass stance each time she was threatened by Jesse. There was evidence that she had actudly |left
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the house saverd times but that her husband followed her each time and continued to physicaly
assault her. Digtinguishing Edwar ds from previous decisions, Judge Mack would not deny
Bertha a divorce smply because she decided to handle her hushand's abuse via dternative
means.*®

In 1976, when Edwar ds was decided, there was not a battered women's shelter in the
District of Columbia and there were only two sheltersin the entire United States** Six years
would pass before D.C. law even dlowed an abused woman to persondly petition the court for
a protective order.®*” Judge Mack was extremdy bold in recognizing the impact of domestic
violence for women and her decison, as wdl as the compassion with which she writes her
opinion, is commendable.

In Arnold v. United States,*® Judge Mack was able to express hersdf uniquely as an
African American femde. In Arnold, Eugenia Dickerson was rgped by the gopellant while she
was on her way to work the graveyard shift at the post office. She was standing at the bus stop
when gppdlant noticed her a the bus stop and inquired of her presence. She stated that she
had missed the bus and was afraid she would be late to work. Appellant offered to drive her to
work and she accepted. Instead of driving her to work, appelant threastened to kill her and told
her that she couldn't run away and that if she screamed no one would hear her. He ordered her
into the back of the car and raped her.

Not long after the rgpe of Dickerson, appellant raped Portia Mills, who worked with him.
Sheinvited him to her home, but he inssted that they tak in his car. He stopped hiscar a a

park near Portia's home and began to tdll Portiathat he desired her sexudly. She asked him to
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take her home and he refused, tdlling her that he was going to beat her and kill her. He then
proceeded to rape her.

Appdlant was convicted at the trid court level on atwo-count rape indictment. The D.C.
Court of Appeds mgority held that the tridl court did not abuse its discretion when it denied
severance of the rgpe counts and upheld the denid of the motion for ajudgment of acquitta.
Appdlant further argued thet the trid court erred in refusing to ingtruct the jury that
corroboration of the complainants testimony must be found before returning a guilty verdict.
Appdlant dso dlamed that the evidence was insufficient to support aguilty verdict. The
mgority held that corroboration of arape victim's testimony is not required and but emphasized
that "insofar as mature females may be involved, we caution that crucid in thetrid of any such
caseistheissue of credibility particularly when thereis aclaim of provoked or consentaneous
participation."*® The mgority further affirmed the ruling of the tria court in finding the evidence
aufficient to support aguilty verdict.

Judge Mack, concurring in part and dissenting in part, emphasized her rgjection of "any
notion that avictim of rgpe or other sex reated offensesis presumptively lacking
in credence."'“° However, she would not have abolished the corroboration rule. Although she
sees rgpe victims as presumptively credible, she expressed her concern with false accusationsin
arace-based context where the defendant is aracid minority. Here, she bringsto light the
experiences of black women and implicitly rgects the white feminigt interpretation of the
corroboration rule'* that ignores the fact that, as she notes, "nationwide, 89% of the 455 men
executed for rape between 1930 and 1969 were black men."*2 Judge Mack uses her voice to

speak about the African American woman's phenomenological understanding of rape® Judge
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Mack contextualized the corroboration rule and emphasized that it was concelved to "safeguard
againg unjust conviction . . . which cannot be divorced from the practicad redlities. . . and that
factud circumstances of rape. . . lend themsdavesto . . . different interpretations depending
upon one's sation or experiencesin life, induding age, sex, race and environment.* Implicit
racism manifested in the trier of fact, the judge or the jury, is clearly a concern for Judge Mack
and her experiences as an African American woman inform her andyss. Throughout her
opinion she takes a unique gpproach, empathizing not only with the femae rape victim, but with
the accused, as crimind defendants are, dl too frequently, African American males.

Judge Mack again strikes a baanced perspective as an African American woman when she
discusses the trauma thet rape victims dmost dways experience during trid and the way that
the corroboration rule might play into that "during which afemae victim may be exposed to
searching and embarrassing inquiry from law enforcement officers or rductant or insengtive
treatment from medica personnel."*> However, she questioned whether dimination of the
corroboration rule done "would subject a victim to even closer scrutiny during the investigatory
stages and even harsher cross-examination by defense counsd at trid. One of the more
degrading experiences for avictim, for example, isthat of being cross-examined asto prior
sexua conduct."4

Judge Mack concludes. "[A]slong asthere remainsracid hodility-1 fed . . . that the liberdly
goplied corroborative rule of thisjurisdiction is the best protection againg attitudinad judgments
which operate in derogation of the protection of the innocent-whether that innocent be a
victimized femde or afasdy accused mae*’ Thus, Judge Mack would have retained the rule

in future rape cases and reversed because the trid judge did not give the required ingtruction.
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The D.C. Court of Appeals had occasion to address the way women are economically
disadvantaged by divorce in Neuman v. Neuman.* Emily Neuman apped ed both from an
order granting a divorce to her husband, Robert Neuman, on grounds of desertion and an order
awarding him sole possession of the marita property. In an earlier proceeding initiated by Emily
for adivorce on cruelty grounds, custody of the children, exclusive use of the home and an
order restraining Emily from the home (except for picking up the children for visitation) were
granted to Robert. Robert was subsequently granted divorce on grounds of desertion, awarded
the marital property, custody, and vigtation. Emily gppeded the decison, arguing that that legdl
desertion was not possble since there was an order in place restraining her from the home. She
further appeded the award of the home and property to Robert.2*® Emily moved to apped and
her motion was denied. She then filed for reconsderation and then withdrew her motion for
recons deration because she had obtained employment. She then asked the clerk to file her
notice of apped by a separate |etter. Robert's attorneys were not served in atimely fashion by
Emily's attorneys and he was never served with the letter to the clerk. Robert's attorney had
received an order for the court stating that Emily's appeal was withdrawn and therefore
assumed that the divorce was find and that Robert could remarry - and he did. Emily's apped
was dismissed on grounds of equitable estoppel. The court seemed extremely concerned for
Robert's second wife and caled her an "innocent third party.” The court held that Robert had
reasonably believed that the divorce was find and therefore decided that the divorce could not
be challenged.

Judge Mack wrote an opinion, concurring and dissenting in part, criticizing the mgority for

itslack of thoroughness in examining the facts of the case. She identified as vaid legd issues
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that the trid court and the mgority glossed over. She considered relevant the question of
whether the ground of desertion could exist when the wife, due to a prior consent order
dismissing her suit for divorce due to crudty, was restrained from the maritd home. She dso
questioned whether the trid court's method was correct in computing the property award and
exercigng its discretion where the wife certainly was not done in engaging in misconduct and
had contributed to the acquiring of the marita property.

Additiondly, finding it Sgnificant that Robert was alawyer she wrote, "with al due respect
to counsd, | find it hard to believe that appellee, himself alawyer, having strongly contested the
gatus of hiswife to proceed in forma pauperis, could have reasonably concluded, in these
bitterly fought proceedings, that his wife was abandoning an apped atogether.'*>°

Judge Mack balanced equitiesin Neuman and formulated a compassionate and just
decison. Because she recognized Emily's desire to achieve a divorce while avoiding becoming
impoverished in the process, she joined the mgority with repect to the granting of the divorce
decree. Regarding the property award, she refused to Side with the mgority's refusa to hear
the merits of an issue "that might cast a shadow over Mr. Neuman's financid status where there
is an issue as to whether gppellant had contributed significantly to that status. Estoppel by its
very nature must be equitable. | believe the first Mrs. Neuman has been denied inequitably a
right of apped."™*

In Thompson v. Thompson,**> Mack again dissented in afamily law case, thistime
involving domestic abuse. When Gerdd Thompson violated a protection order, Teresa
Thompson filed a motion for contempt and aleged that he choked her by the neck and threw a

rock through her bedroom window. Gerald appeared at the hearing unrepresented and the tria
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court judge, afemale, appointed an atorney to represent him. Gerdd's attorney then moved for
a continuance which was denied. Both Gerdd and Teresatestified and the judge found that
Gerdd had assaulted Teresain contempt of court and sentenced him to fifteen daysin jall.

Gerdd appealed and a mgority on the D.C. Court of Appeals reversed and found that the
trid court abused its discretion when it refused to grant a continuance. Judge Mack dissented,
once again paying attention to facts that had been ignored, in this case, omitted, by the mgority.
The mgority reasoned that Gerdd was not aware that imprisonment could follow violation of
the protection order.'>® Mack referred to this as "farfetched" since the protection order
contained bold print and capitd |etters explaining that violation of the order could result in
imprisonment and since Gerad testified that understood that he could be imprisoned for
violaing the order.>*

Regarding the issue of abuse of discretion, Judge Mack decided that, given "the.. . .
gppdlant's history of violent conduct towards his wife, the narrowness of the issue, and the
amplicity of the facts, the trid court properly consdered advance notice in its denid of the
continuance."™> Mack aso recognized Teresas unigue Situation and the danger that she wasin:
"Thetrid court weighed the asserted need for a continuance againgt the possibility of physicd
danger to appdlant's wife."** In a footnote, Mack concluded:

Thetrid court's concern that there be no further delays in this case appears
well-founded. Almost a month had passed after the appellant had dlegedly tried
to choke his wife before a contempt hearing was held. Moreover, the gppdlant,
as noted, had a hitory of violent conduct againg hiswife. As one commentator
has concluded, in cases involving domedtic violence, "the timing of ordersis

critical. Studies of wife beating hypothesize a'cycle of violence.' In order to
prevent further beatings which are part of the cycle, immediate help may be

necessary.">’

26



In another family law case, In re T.M., Judge Mack wrote passionately about mothering and
parenta rights*®® In re T.M, was heard before Judge Mack, Judge Schwelb and Judge Farrell.
InInre T.M., the biological, drug-addicted mother of three-year-old T.M. was appeding from
atria court order terminating her parenta rights. T.M.'s mother stipulated that T.M. wasa
neglected child, but there was no evidence in the record that she had actudly harmed T.M. Ina
per curiam opinion, the mgority affirmed the termination of parentd rights and applauded the
trid court judge, Judge Stephen G. Milliken, for conscientioudy deciding such adifficult case.
In histrid court opinion, Milliken reasoned that while T.M.'s mother had "made progressin the
drug trestment programs undertaken, as often she has rel gpsed. Because of her addiction she
has been unable to take care of T.M.'s physica, menta and emotiona needs. The court finds
no evidence she will permanently overcome her addiction. Thusthe evidenceis againgt
reunification.">®

Dissenting, Judge Mack wrote, "[t]he court-imposed termination of the parent/child
relaionship is an extreme remedy tha obvioudy has a Sgnificant lifdong
impact upon al parties® She also expressed her frustration with the lack of true assistance
offered by family services and compassion for mothers like T.M.'s who are struggling with an
addiction and have few financia resources: "[i]n short, the actions or inactions of DHS [family
sarvices| prevented a mother, with few materid resources who was anxious to reunify with her
daughter and willing to take the necessary steps for reunification, from achieving this god ."%%*
Judge Mack continues:

[A]ppdlant's actions indicate that she was anxious to reunify with her child and
that she was willing to take the steps necessary to achieve thisgod. Moreover,

it is clear that gppdlant was aloving mother with few materia and human
resources who was doing what she thought was best for her child. Itisaso
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clear that DHS failed to provide appdlant with the

necessary guidance and resources for her to redigticaly "recover

strongly enough to offer hersdlf as a viable parent.'6?
Concerning the mother's financid status and her obvious struggle with her addiction, Judge
Mack found it Sgnificant, not only that family services dmog intentionaly refused to help her
develop ardationship with her own child, but dso that the trid court did not consider this
evidence to be relevant when it declared T.M.'s mother to be unfit.!*® Judge Mack aso found it
disurbing that the trid court judge relied so heavily upon the uncertainty surrounding the
mother's ahility to continue in her treatment program and find housing and employment.*** She
wrote: "[g]iven the existence of fully functiona drug addicts, smply stating thet appdlant is
unable to adequately care for her child because sheisadrug addict is not enough. . . . There
was no expert testimony or other medica evidence presented on this issue."1%®

Judge Mack refused to affirm the trid court's order of termination of parentd rights and
dtated that she would have remanded the case to dlow the trid court to engagein amore
thorough examination of the facts of the case "consistent with the child's overal best interest."®
It seems clear that Judge Mack was combating the image of T.M.'s mother painted by the tria
court and relied upon by her colleagues on the D.C. Court of Appedls as abad mother due to
the fact that she was poor and addicted to drugs.*®’
B.InreA.C.
Inre A.C. isacase conssting of three significant proceedings.!®® The first proceeding

occurred at thetrid court leve in the D.C. Superior Court, in front of Judge Emmet Sullivan.
The second proceeding took place a the D.C. Appdlate levd, in front of athree-judge, dl-

male pand congsting of Judges James A. Belson, John A. Terry and Frank Nebeker, who
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wrote the opinion. The case was heard again in front of the D.C. Court of Appedls, thistimein
an en banc proceeding that included the court's female judges. The en banc court conssted of:
Chief Judge Judith Rogers, Theodore Newman, John M. Ferren, James A. Belson, John A.
Terry, John Steadman, Frank E. Schwelb, and Julia Cooper Mack.1%°

Thethird In re A.C. proceeding, the proceeding in front of the court’s female judges,
produced a sgnificantly different opinion than did the first two proceedings. The third opinion
was not only different because it reversed the previous two findings, but it was written
compassionately and, dthough Judge Terry, amale, authored the opinion, the opinion seemed
to take on the perspective of the woman at issue in the case. Interestingly, Judge Terry had
been a member of the three-judge panel in thefirst D.C. Court of Appeds proceeding which
issued a gtarkly different opinion in outcome and tone. Mogt likdly, it was sgnificant that the
women on the en banc court, Chief Judge Rogers and Judge Mack, were able to hear the
arguments and were present at the court's conference. The difference between the two court of
gopeds opinionsis 0 driking, it is difficult to concelve of a persuasve dternative explanation.

1. The Superior Court

Inre A.C. was a case about a twenty-eight-year-old secretary named Angela Carder
(known as Angie).}™ One of the first children ever to survive Ewing's sarcoma, Carder had
been struggling with bone cancer since she was a young child.*™* As aresult of this sruggle,
Carder's leg had been amputated. At twenty-Sx weeks pregnant, she was diagnosed with
termina cancer.1? She had been wrongly diagnosed as terminal twice before, but doctors at
George Washington University Hospital in Washington, D.C. gave her only daysto live this

time and refused to prescribe chemotherapy - treatment that Carder wanted, and treatment that
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her long-time oncologist (who did not consider her to be terminal) had suggested - because
they were afraid that it would endanger the fetus’

Carder's cancer had been in remission for severd years when her obstetrician told her that
she should do as wished and become pregnant.1* Hafway through her pregnancy, she
discovered the inoperable lung tumor.*”™ The doctors, concluding that a baby delivered at
twenty-six weeks probably would not survive, attempted to prolong Carder's life instead of
saving it.1® As Carder fought, saying "'No, no, no. Don't do that to me,"%"” atube was inserted
into her throat and sedatives were used to silence her.1”® Instead of waiting for the sedatives to
wear off so that Carder's permission could be obtained, and without seeking her family's
consent, the hospita administration brought in Superior Court judge Emmet Sullivan, who
conducted the hearing in a conference room at the hospital .1

The lawyersinvolved in the lower court case included the hospitd's attorneys, two attorneys
representing the city and the fetus's lawyer.2® One court-appointed attorney, appointed thirty
minutes before the hearing, represented Carder.28! During the hearing in the hospitdl, neither the
judge nor any of the attorneys visited Carder in her hospital room. 2

At the conclusion of the hearing, Judge Sullivan announced:

"There's been some testimony that the performance of a cesarean section may
well hasten the degth of Angda . . . There's dso been testimony that delay in
performing the cesarean section greetly increasestherisk to thefetus. . . . Given
the choices, the court is of the view the fetus should be given an opportunity to
live. ... | haveruled®

Judge Sullivan then told the doctors to begin the operation immediately. '8

An obgtetrician went to Carder's room to inform her of Judge Sullivan's decison when she

was just beginning to come off of her sedatives.’® He asked her if she would consent to the
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procedure and she mouthed "'yes."® Thirty minutes later, when the doctor returned, she told
him "'l don't want it done, | don't want it done."*8’

When the doctor told those il assembled in the hospita conference room, one of the city's
lawyers argued that Carder's opinion was irrelevant because the court's decision was made
under the assumption that her consent would not be obtained.*® Judge Sullivan concurred and
again told the doctors to begin the procedure. 28

2. The D.C. Court of Appeds, First Proceeding

Carder's court-appointed attorney then commenced the second In re A.C. proceeding, filing
an emergency apped for a stay.® Less than an hour later, the case was heard via
teleconference before a D.C. Court of Appeals three-judge pandl.**! The judges were told that
the operation had to begin immediately and they agreed to hear the case and rule in "'sSixteen
minutes."2

The court raised doubts regarding Carder's decision-making abilities*® The judges asked
about her "'menta frame of mind" and whether she seemed "'to be ambivaent™.*** Judge
Nebeker, who eventually wrote the opinion, noted that Carder "'[c]hanged her mind at least
twice, isthat correct?"%

The atorneys arguing the case in front of the court of appeds had only just been assembled
and had not yet conducted any lega research.'® The only attorney attending the teleconference
who was well-versed in fetal rights law was interrupted by Judge Nebeker when she attempted
to explain precedent: "'With the time congtraints, we don't have time to sart reading."**” When

the sixteen minutes were over, the court ruled that the hospital should begin the procedure.*®
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A few hours after the procedure, Carder awoke, crying and grieving. The hospita staff told
Carder that her baby had lived only briefly.**® Two days later, Carder died and an autopsy
report noted the operation as a contributing factor in her death.?®

Five months later, the D.C. Court of Appeds pand ddlivered its written opinion.?®* Susan
Fdudi cals this opinion "unapologetic'?®? and, indeed, that word describes the way the court
relegates Carder to dmost sub-human status. Unsympatheticaly, the court dmost chastises
Carder for wanting to be on sedatives and other medications after her cancer diagnosis: "A.C.
was aware that a number of medications she was taking might harm the fetus. Neverthdess, she
expressed a desire to her physicians to be kept as comfortable as possible throughout her
pregnancy and to maintain the qudity of her life'2% The court writes asiif it believed it had a
mora imperative to decide how the rest of Carder's life wasto be lived. Carder's health and
qudity of life are viewed asirrdevant and subordinate to the possble interests of the fetus,
despite testimony that "this particular fetus, because of the mother's medicad history, had only a
fifty to Sixty percent chance of survival.'?*

The court admits that "[t]here was no time to have the transcript read or to do effective
research.'?® It judtified its decision to deny a stay "on the medical judgment that A.C. would
not survive for asgnificant time after surgery and that the fetus had a better, though dim,
chance if taken before A.C.'simminent death."*® The court also admitted that "we may have
shortened A.C.'s life span."?®” And that, "the surgery might have hastened her death. The
ordinary question of likelihood of ultimate success on the merits was deemed subsumed in the
immediate necessity to balance the delicate interests of fetus surviva with the mother's condition

and options on her behalf."?% Also, because the denid of a stay would bring dmost certain
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death to Carder, the court concedes: "[w]e decided the entire matter when we denied the
tay.'2

The court argued that this case was "not about abortion"?'° and cited Roe v. Wade for the
proposition that "when the fetus is 'potentialy able to live outside the mother's womb abeit with
atificdd ad,' the gate has acompelling interest in protecting the "potentidity of human life as
well asthe life and health of the mother."?* Clearly, two lives are at issue here. However,
the court seemsto, both in its opinion, and, quite literdly, erase the only living personin this
case: that of Angela Carder. The court continued, "[t]hus, as a matter of law, theright of a
woman to an abortion is different and digtinct from her obligations to the fetus once she has
decided not to timely terminate her pregnancy.'?*? The court, assuming that Carder's fetus was
viable, reasoned that "a balancing of interests must replace the single interest of the mother.2%3
Here, the court concedes the right to abortion, but concludes nevertheless that Carder owed an
obligation to her fetus. The words "timely terminate her pregnancy” demondrate the court's
inability to have any empathy or to think about the redlity of Carder's life as a pregnant woman
recently diagnosed with terminal cancer. What the court really seemsto be saying hereis "She
got hersdlf pregnant and didn't have an abortion.” Of course, what the court ignoresiis the fact
that Carder had no reason to have a"timely" abortion. WWhen she discovered that she had only
daysto live, she wastoo far dong in her pregnancy to legdly proceed with an abortion.

The court next addressed the right of bodily integrity in the context of "the right of an adult to
refuse medica treatment and the right of a parent to refuse medicd treatment on behdf of
offspring."?** The court conceded that "in most circumstances, an adult's right to bodily integrity

precludes the state from intervening in the adult's decision to refuse medica treatment.' It
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as0 admitted that very serious consequences may arise from caesarean sections, including
"infection, hemorrhage, gastric aspiration of the ssomach contents. . . postoperative embolism .
... considerable discomfort . . . [and] death."?'® The court concludes that, "[€]ven though we
recognize these considerations, we think they should not have been dispositive here.'?*” The
court found the considerations to be irrelevant because A.C. "had, at best, two days left of
sedated life'?'® and saw the fetus, or as the court cdlsit, "[t]he child",?*° as having "a chance of
surviving ddlivery . . . "%
3. The D.C. Court of Appeals, Second Proceeding, En Banc
Three years later, and "three years too late to matter to Angela Carder,?? the D.C. Court

of Appeds, thistime gtting en banc, with its two femae members present, reversed itsinitia
appdlate court ruling.?? The second opinion is written with compassion and with genuine
concern for Carder. The court noted at the outset of its opinion that it was holding:

that in virtudly al cases the question of what isto be done isto be decided by

the patient - the pregnant woman - on behalf of hersdf and her fetus?? If the

patient isincompetent or otherwise unable to give informed consent to the

proposed course of medical treatment, then her decision must be ascertained

through the procedure known as substituted judgment.?2*
Subdtituted judgment is where the judge tries to put himsdf or hersdf truly subjectively in the
position of the person at issue. In cases andyzed under substituted judgment, what the judge
thinksisright isirrdevant; it iswhat the person at issue would have chosen thet is determinative.

The en banc court, went through a much more thorough, detailed andysis of the facts than

did the three-judge pand. It cited lengthy testimony from the record, noting that "[t]here was no

evidence before the court showing that A.C. consented to, or even contemplated, a caesarean

section before her twenty-eighth week of pregnancy.'?®®
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The court beginsits legd andyss by reciting "the tenent common to al medicd trestment
cases. that any person has the right to make an informed choice, if competent to do o, to
accept or forego medical trestment. The doctrine of informed consent, based on this principle .
.. isingrained in or common law."*?® The court noted, significantly, that "[Sjurdly . . . afetus
cannot haverights . . . superior to those of a person who has aready been born.'?%" After
andyzing relevant cases, the court concluded "that every person has the right, under the
common law and the Congtitution, to accept or refuse medica treatment. This right of bodily
integrity belongs equally to persons who are competent and persons who are not.'? The
opinion continues:

[1]t maiters not what the qudity of a patient's life may be; the right of bodily
integrity isnot extinguished smply because someoneisill, or even at death's
door. To protect that right against intrusion by others - family members,
doctors, hospitals, or anyone else, however well-intentioned - we hold that a
court must determine the patient's wishes by any means available, and must
abide by those wishes unless there are truly extraordinary or compelling reasons
to override them. When the patient is incompetent, or when the court is unable
to determine competency, the substituted judgment procedure must be
followed.?

In context of the case a hand, the court notes that it cannot decipher whether a
sedated A.C. was ever competent enough to make an informed decision regarding a
caesarean section.?*° The court noted that it isincumbent that the judge, a the trid
court leve, "ascertain whether a patient is competent to make her own medica
decisons. Whenever possible, the judge should persondly attempt to speak with the
patient and ascertain her wishes directly, rather than relying exclusvely on hearsay

evidence, even from doctors."?*! The opinion points out that "[i]t isimproper to

presume that a patient isincompetent.'**2 The court held that, because A.C. did not
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competently refuse to proceed with the caesarian, "and without a finding through
subgtituted judgment that A.C. would not have consented to the surgery, it was error
for the trid court to proceed to abdancing andyss, weighing the rights of A.C. against
the interests of the state.'?%

In addressing the time congtraints present in In re A.C., the court found it Sgnificant
that "A.C.'s court-gppointed attorney was unable even to meet with his client before the
hearing."** Further, "[t]he factua record . . . was significantly flawed because A.C.'s
medical records were not before the court and because . . . the physician who had been
treating A.C. for many years, was not even contacted and hence did not tetify."?%
Unfortunately, as the court recognized,

the time for legal preparation was so minima that neither the court nor counsd
mentioned the doctrine of substituted judgment which - with benefit of briefs,
ord arguments, and above dl, time - we now deem critica to the outcome of
this case. We cannot be a dl certain that the trid judge would have reached the
same decison if the testimony of [A.C.'s long-time doctor] and the abundant
legd scholarship filed in this court had been meaningfully avallable to him, and if
there had been enough time for him to consider and reflect on these matters as
ajudge optimaly should do.*
Regarding the subgtituted judgment rule, the court recognizes that the triad court
did not follow the subtituted judgment rule and it did not attempt to decide based on
what A.C. would do if she were competent.Z” The court concludes:
invirtualy al cases the decison of the patient, abeit discerned through the
mechanism of substituted judgment, will control. We do not quite foreclose the
possibility that a conflicting state interest may be so compdlling thet the patient's
wishes mugt yield, but we anticipate that such cases will be extremdy rare and
truly exceptiond. Thisis not such a case?*®

Theen banc In re A.C. opinion seems to be written from a standpoint that combines

rdaiond, or culturd feminism with liberd feminiam.?*° Cultura feminism hasitsrootsin Carol
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Gilligan’swork and it emphasizes women' s connection and relationship to one another. The
opinion seems to be a combination of both because it focuses on the rights of Carder and
deemphasize possible rights of the unborn fetus, which is consstent with liberd feminism’'svdue
of reproductive autonomy without state interference and individua rights. However, the opinion
as0 seems to emphasize mutud responghility in itsfocus on Carder’ sexisenceasaasa
pregnant, termindly ill woman who deserves compassion, respect and consideration.
Unfortunatdly, the compassion evident in the en banc In re A.C. opinion ismissing from
mogt judicid opinions concerning women and mothers. Marie Ashe writes: "the mgor atributes
of legd discourse concerning women and mothers are these: it originates in men; it defines
women with certainty; it attempts to mask the operations of power; it Slences other discourse. |
take as given: Law that silences any discourse is without warrant.'?*° Clearly, the three-judge
gppellate court opinion slenced the discourse of Angela Carder. Ashe criticizes opinions such
asthefirg In re A.C. gppdlate decison: "[H]ateful legd congructs that impose 'love and 'sdf-
sacrifice’ upon women as our duties - are perverse.?* | submit that perhaps such constructs
were imposed upon Angela Carder because three men wrote thefirst In re A.C. gppellate
opinion. Further, it seems probable that the reason the second In re A.C. gppellate opinion, the
en banc opinion, would not have forced Angela Carder to choose the dight possibility of her
fetus surviving over her own life is because there were two women stting on the court who
could identify with Angela Carder. These two female gppellate judges may not have been
pregnant and they certainly were not dying of cancer, but they had the ability to empathize with

awoman's need for bodily integrity during her pregnancy.
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Judge Mack and Chief Judge Rogers are examples of the way that the makeup of the
judiciary isdowly changing. As African American women who sat on the bench of the D.C.
Court of Appeds a the same time, they not only changed the face of the court, they influenced
the way that decisons, specificdly in In re A.C., were both decided and reasoned. Clearly,
Judge Mack has been the more vocd of the two regarding women's issues and, more
specificdly, African American women'sissues. Although most of Judge Mack's most passionate
opinions were written as dissents, it is Sgnificant that her voice is present and thet, even if she
could not dways persuade the court, she courageoudly let her position be known. Chief Judge
Rogers and Judge Mack's voices have been preserved in judicia opinions as evidence of the
way that fema e judges have begun to change the voice of aonce dl-mdejudiciary. And, as
A.C. demondrates, sometimes women don't have to write the opinions in order for the femae
voice to be heard.?*

CONCLUSION

Female judges tend to gpproach cases involving issues that uniquely affect women in ways
that differ from that of their mae colleagues. They tend to be more sympathetic to cases
involving issues that uniquely affect women. The perspective of femde judges manifests itsdlf
not only in ahigtoricd change in the makeup of the judicid system, but in away thet is
evidenced in their opinions and the opinions that they have influenced, perhaps through court
conferences or informal discussions with colleagues. With the dow changes in the makeup of
thejudiciary, it ismy hope that more women will have the ability to evauate cases through a

feminig lens.
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One explanation for the difference between mae and femae adjudication could liein femde
judges’ experience with gender discrimination. For example, many female judges have
encountered discrimination in the workplace. Justices Ginsburg and O’ Connor clearly faced
obstaclesin their careers due to gendered stereotypes and efforts to keep women out of the
legd professon. Judge Mack and Judge Rogers most likely, as not only women but as African
Americans, encountered many forms of workplace discrimination as well.

The women profiled in this paper are true legd pioneers. Despite dl of the difficulties they
have faced (and probably continue to face) throughout their careers, they have been able to not
only ascend to the judiciary, but to find their voice and expressit through judicia opinions. They
have helped change the sexist nature of the law and have worked to ensure that women begin

to have ameaningful placein legd andyss
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