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[TThe plainest possible meaning of the Fourteenth Amendment mandate . .
. is that no state may deny to any citizen the protection of its criminal and civil
law against private violence and private violation. Put differently, no state may,
through denials of protection, permit any citizen to live in a state of "dual
sovereignty." . .. No citizen shall be subject to uncheckable violence by anyone
other than the state; no citizen shall be under the will and command of anyone
other than the state. [FN1]

When a police department fails to enforce a valid order of protection
against domestic violence, the state subjects the possessor of that protection
order to a system of "dual sovereignty": the victim of domestic abuse is at once
under the will and command of both the state and the batterer. According to
Robin West and other advocates for battered women who have argued that
systematic maladministration of the laws against domestic violence constitutes a
violation of equal protection, the state's failure to protect requires an enforceable
remedy. [FN2] Without *326 such a remedy, the state's inaction reduces
protection orders to little more than dangerously deceptive pieces of paper.

The claim that police failure to enforce protection orders violates the Equal
Protection Clause [FN3] has never reached the U.S. Supreme Court. However,
the response at the lower federal court level indicates that the problems of proof
in establishing the discriminatory intent required to prove this claim are
probably insurmountable. [FN4] As for other constitutional claims, in May of
2005, a majority of the Court dashed the last remaining hope for domestic
violence victims seeking recognition of a due process [FN5] right to enforcement
of their protection orders. In Town of Castle Rock v. Gonzales, the Court ruled that
Jessica Gonzales did not have a property interest under the procedural aspect of
the Due Process Clause in having the police enforce the restraining order she had
secured against her estranged husband. [FN6] Sixteen years earlier, in DeShaney
v. Winnebago County Department of Social Services, the Court eliminated any
possible substantive due process argument along these lines when it held that
the Due Process Clause does not require a state to protect its citizens against the
private violence of third parties. [FN7]

In accordance with the historical view that domestic violence is a private matter
beyond the scope of criminal law, the U.S. Supreme Court has adamantly refused
to recognize any constitutional right to the enforcement of protection orders,
even where this enforcement is seemingly mandatory under state statute. [FN8]
Justice Scalia, writing for the Castle Rock majority, noted that "[i]n light of
today's decision and that in DeShaney, the benefit that a third party may receive
from having someone else arrested *327 for a crime generally does not trigger
[constitutional] protections . . . [reflecting] our continuing reluctance to treat the
Fourteenth Amendment as a 'font of tort law." [FN9]



As a result, civil liability under state tort law is the last possible basis for
accountability. Victims must be able to seek civil damages against state police
departments that fail to enforce their orders of protection. Without a meaningful
threat of tort liability for failure to enforce, protection orders do little more than
pay lip service to the safety of the victims that they are supposed to protect.

Part I of this Comment will describe the history and purpose of domestic
violence protection order statutes, both nationally and in Oregon. It will analyze
victims' use and the efficacy of these orders to demonstrate their value in
protecting individual victims' safety and combating the domestic violence
epidemic.

Part IT will describe the failure of claims that a state's refusal to protect an
individual from the violence of third parties violates due process. It will also
examine the doomed equal protection argument that failure to enforce protection
orders constitutes sex discrimination.

Part IIT will examine civil liability under state tort law systems, which is the last
viable route that domestic violence victims may take to hold authorities
accountable for failure to enforce protection orders. It will also assess Oregon tort
law as it applies to the civil liability of local police agencies that fail to enforce
Family Abuse Prevention Act restraining orders.

Part IV will argue for national adoption of the Oregon approach of abolishing the
public duty doctrine and imposing a statutory duty to enforce. It will also
advocate codification of an explicit cause of action within protection order
statutory schemes in every state, which will allow domestic violence victims to
sue police departments for failure to enforce. Together, these methods create a
strong basis for liability and thus encourage the enforcement of domestic
violence protection orders.

Civil Protection Orders and Domestic Violence
A. Historical Overview

A battered woman faces unique obstacles in securing state protection
against domestic violence, including historic tolerance of this behavior and
sporadic enforcement of the laws against it. [FN10] The context in which the law
enforcement response to domestic violence developed reveals archaic notions
about violence against women committed by intimate partners--notions that
have greatly affected the state of modern domestic violence law. This nation's
treatment of domestic violence has evolved from legal approval in times of
coverture, to tolerance in the interest of so-called marital privacy, to an
independent grassroots victim-assistance movement, to, finally, state
condemnation and accompanying legislative action. [FN11] A major shift has
occurred in the past twenty-five years in response to the efforts of the women's
movement of the 1960s and 1970s to make domestic violence an issue of public
concern. [FN12] Even so, many obsolescent attitudes about domestic violence
persist, which makes law enforcement accountability vitally important to both
the safety of domestic violence victims and the equality of women.



The common law doctrine of coverture, by which women ceased to exist
legally upon marriage, persisted from the time of America's founding through
the late nineteenth century. [FN13] Coverture made a man liable for the actions
of his wife. [FN14] Correspondingly, a man had the right of chastisement, which
permitted him to subject his wife to beatings when she was disobedient. [FN15]
Although some states had criminalized wife beating by the late *329 1800s, such
conduct was informally tolerated well into the twentieth century. [FN16] Both
law enforcement and court systems viewed domestic violence as existing within
the private sphere and, thus, outside the law's reach. [FN17]

In the 1970s, this notion of the private domestic sphere shaped the policies of
local police departments regarding their responses to reports of domestic abuse.
Police commonly responded to these low-priority calls by telling the victim that
there was nothing they could do or by instructing the batterer to take a walk to
"cool off." [FN18] With police explicitly instructed to avoid arrest and
prosecutors dismissing the few cases in which arrests were made, the criminal
law was virtually useless to a domestic violence victim. [FN19] Furthermore,
there were no effective civil remedies available to battered women, except in
limited cases as part of a divorce proceeding. [FN20]

In response to the tireless efforts of battered women's advocates in the mid
to late 1970s, state legislatures began to enact civil protection order statutes to
protect victims of domestic violence against their abusers. [FN21] All fifty states
had enacted domestic violence civil protection-order legislation by 1994. [FN22]
These statutes provide victims of domestic violence with a comprehensive
remedy to prevent future violence. [FN23] Depending on the jurisdiction, relief
may include prohibiting the abuser from contacting the victim, awarding
temporary child custody to the victim, ordering the abuser to vacate the
residence in which he and the victim reside, requiring the abuser to seek
counseling, or some combination of the above. [FN24] Protection orders are
relatively easy to obtain and they normally require only the preponderance of
the evidence burden of proof. [FN25] The protection of a temporary order is
quickly available by participation in an ex parte proceeding and is effective until
a hearing on the issuance *330 of a permanent order. [FN26] In nearly every state,
the violation of a civil protection order is at least a misdemeanor, and in most
states, one who violates an order can be held in civil or criminal contempt as
well. [FN27]

The next section describes Oregon's civil protection order statutory
scheme to illustrate how these statutes work. To understand Oregon's approach
to municipal police liability for failure to enforce protection orders, which is
discussed in Part IIL.B of this Comment, a description of Oregon's Family Abuse
Protection Act is essential.

B. Civil Protection Orders in Oregon

In 1977, Oregon enacted the Family Abuse Prevention Act (FAPA). [FN28]
A FAPA order allows a person who was a victim of domestic abuse within the
preceding six months to obtain a restraining order against further abuse without
having to file for divorce or legal separation. [FN29] This statute, like many other



state civil protection-order statutes, requires an Oregon victim to prove a danger
of future abuse by a preponderance of the evidence. [FN30] "Abuse" is defined as
attempting to cause or actually causing bodily injury, placing another in fear of
imminent bodily injury, or forcing, overtly or by threat, another to engage in
sexual relations. [FN31] A FAPA restraining order is available only against a
family or household member, [FN32] and the victim and abuser must both be
eighteen or older, with few exceptions. [FN33]

Under FAPA, if the judge at an ex parte hearing finds that *331 there exists
imminent danger to the victim's safety, the judge must issue a temporary
protection order. [FN34] This order may include an award of temporary custody
of minor children to the victim. [FN35] At the request of the petitioner, the judge
must order the abuser to leave the couple's mutual residence, refrain from
contacting the petitioner, remain a certain distance from the victim, refrain from
bothering the victim in any way, or any combination of the above. [FN36] The
respondent then receives notice that he may request a hearing within twenty-one
days if he wishes to contest the order or any of its provisions. [FN37] If a
permanent order is issued, it is effective for up to one year. [FN38] A police
officer responding to a call about a FAPA order violation must arrest the batterer
if there is probable cause to do so. [FN39]

Civil protection order systems, both nationally and in Oregon, depend on
police departments to enforce their provisions. The following section shows that
most abusers obey the civil protection orders against them. [FN40] The incentive
to obey is clearly related to the likelihood of police enforcement. In this way,
enforcement is vital to ensuring an order's actual and perceived efficacy.

C. Use and Efficacy of Civil Protection Orders

Domestic violence primarily affects women. According to a report
published by the U.S. Department of Justice, 85% (or 588,490) of the 671,790
nonfatal intimate-partner victimizations reported in 2001 involved female
victims. [FN41] This report also revealed *332 that a current or former intimate
partner killed 33% of female murder victims in that year, while only 4% of male
murder victims were killed by current or former intimate partners. [FN42] Many
incidents of intimate partner abuse, however, are never reported to law
enforcement. [FN43] Of a conservatively estimated two million women who are
physically assaulted, stalked, or raped each year by an intimate partner, only
20% seek protection orders. [FN44] The situation in Oregon appears even less
optimistic. According to a survey by the Oregon Department of Human Services,
an estimated one in ten Oregon women aged twenty to fifty-five experienced
intimate partner violence over a five-year period. [FN45] However, only 9,161 of
the estimated 24,428 physical domestic violence assaults committed by intimate
partners within the twelve months preceding this survey were reported to law
enforcement. [FN46] Furthermore, only 23% of the victims in these reported
incidents actually sought FAPA restraining orders. [FN47] This means that even
fewer victims of intimate partner abuse seek protection orders in Oregon than on
average nationally.



If civil protection orders fail to stop abuse, they encourage a false, and
therefore dangerous, sense of security. Studies have shown, however, that
protection orders help secure the safety of domestic violence victims in two
important ways: they deter future violence [FN48] and prevent an escalation in
the severity of future violent incidents. [FN49] Although earlier studies suggest
otherwise, [FN50] new research finds that civil protection orders decrease future
abuse by as much as 68% [FN51] and keep victims safer over time. [FN52] *333
Several studies have also shown that civil protection orders have a positive effect
on the personal well-being of the victim. [FN53] They empower the victim with
choice and control. [FN54] Of the 285 participants interviewed by telephone in a
study conducted by the National Institute of Justice, 72% initially said that their
lives had improved as a result of having obtained a protection order. [FN55] In
follow-up interviews six months later, 85% of participants said that their lives
had improved, 90% reported feeling better about themselves, and 80% felt safer.
[FN56]

Although the percentage of battered women who choose to obtain
protection orders is small, it nonetheless represents a significant number of
women. Perception of enforcement is necessary to ensuring the safety of these
women. Enforcement also likely influences the decisions of the women who do
not choose to report domestic abuse or obtain protection orders. If a woman is
uncertain whether the police will respond appropriately to a reported protection
order violation, she may be reluctant to seek the state's protection. For this same
reason, it is also likely that many victims are reluctant to place their lives in the
hands of a law enforcement system with ultimate discretion in deciding whether
or not to enforce. As a result, accountability for failure to enforce is essential to
ensuring the efficacy of existing civil protection orders. It is equally essential to
foster trust in the system and, thus, encourage more victims to obtain this
effective form of protection from domestic abuse.

The following section discusses one route victims have taken to demand
accountability: victims have claimed that police failure to respond adequately to
domestic violence incidents constitutes a violation of their constitutional rights.

IT Accountability and the Constitution

Title 42, § 1983 of the United States Code provides a federal damages
remedy to private individuals when the state has infringed upon their
constitutional rights. [FN57] Domestic abuse victims *334 have attempted to
bring claims under this statute by alleging that police failure to protect them
from domestic violence requires constitutional redress on three separate bases:
equal protection, substantive due process, and procedural due process. To bring
a § 1983 claim, a plaintiff must demonstrate (1) that the conduct was committed
by an individual acting under the color of state law, and (2) that such conduct
infringed upon the plaintiff's constitutional rights. [FN58]

A. Equal Protection: Problems of Proof



Battered women have attempted to argue that a state's inadequate
response to domestic violence committed against them violates the Equal
Protection Clause of the U.S. Constitution. [FN59] Unlike race, for example,
gender is not considered a "suspect class" by the U.S. Supreme Court, which
means that a gender-based law does not trigger the Court's most critical strict
scrutiny review. [FN60] Instead, when a state seeks to defend a gender-based
law, it must only establish an exceedingly persuasive justification for
differentiating on that basis. [FN61] In order to invoke this intermediate scrutiny,
however, the plaintiff must establish either that the police department's policy is
gender-discriminatory on its face or that the policy intentionally discriminates
against women as a class. [FN62] Although the Court has never addressed an
Equal Protection Clause claim in the context of restraining order enforcement,
decisions from the lower courts indicate that it would be nearly impossible for
such a claim to succeed. Claims of unequal police protection under the
Fourteenth Amendment are unlikely *335 to withstand the tremendous burden
of establishing the requisite intent to discriminate. Even if discriminatory intent
is somehow shown, if the state proves an important government objective to
which the classification substantially relates, the plaintiff loses. [FN63]

The 1988 case Hynson v. City of Chester demonstrates the difficulties involved
with using § 1983 to sue state police departments or officials under the Equal
Protection Clause. [FN64] In this case, the plaintiff alleged that the state police
department's policy of ignoring domestic violence complaints violated the
deceased victim's right to equal protection of the laws and that the police failed
to protect the deceased from her estranged boyfriend who murdered her at her
place of work. [FN65]

The Third Circuit considered whether a policy of treating domestic
violence differently than nondomestic violence crimes discriminated against
women on its face absent a showing of discriminatory intent. [FN66] The court
noted what it perceived as "a growing trend of plaintiffs relying upon the [D]ue
[P]rocess and [E]qual [P]rotection [C]lauses . . . to force police departments to
provide women with the protection from domestic violence that police agencies
are allegedly reluctant to give." [FN67] In response to this trend, the court
articulated a clear standard for other courts to follow regarding equal protection
claims of this kind. This new standard declared that in order for a plaintiff to
survive summary judgment, she would have to show sufficient evidence from
which a jury could infer that the policy or custom in question was enacted to
provide less protection to domestic violence victims than to other victims of
violent crime, that a motivating factor in adopting such a policy was
discriminatory intent against women as a class, and that the plaintiff was injured
because of the policy or custom. [FN68] The court remanded the case back to the
trial court *336 to apply this test. [FN69]

Because domestic violence laws protect victims of both genders, police
department policies that designate domestic violence assaults as low priority are
not facially discriminatory even though these assaults primarily victimize
women. Furthermore, it is extremely difficult for a plaintiff to prove that
discriminatory intent against women as a class was a motivating factor of the
police department in enacting the policy. As Catharine MacKinnon remarked in



a debate concerning the defunct civil rights provision of the Violence Against
Women Act, "[t]he definition of intent . . . under the Fourteenth Amendment has
made the Fourteenth Amendment nearly worthless to women. That is, if you
don't think bad thoughts about women while doing bad things to them, it doesn't
violate the Equal Protection Clause." [FN70]

It is even more difficult to prove the necessary discriminatory intent for an
equal protection claim today. An increased awareness about domestic violence
has developed since Hynson, and local law enforcement domestic violence
policies have changed, at least on paper, to reflect this awareness. It is no longer
acceptable to classify domestic violence crimes as low priority. Many states have
even enacted mandatory arrest policies for domestic violence incidents. It would,
therefore, be extremely difficult to show discriminatory intent on the face of
today's domestic violence police policies, as they appear to place these incidents
at the top of the priority list. While the lip service paid to prioritizing domestic
violence is encouraging, this does not mean that the policies are enforced. It is
clear from recent lawsuits against state police departments, such as Castle Rock,
that just because the policy looks good does not mean the mindset of the
individuals enforcing it has changed. Nevertheless, in light of standards like that
set forth in Hynson, the equal protection route looks all but closed off to women
who wish to invoke its protection against inadequate police response to domestic
violence. [FN71]

B. Substantive Due Process: No Duty to Protect

Women have also argued that police failure to protect them as victims of
domestic violence violates substantive due process under the Fourteenth
Amendment. For such a claim to succeed, the victim must show that she was
deprived of a liberty interest [FN72] in that she was denied the right to
affirmative police protection for failure to arrest and enforce her restraining
order.

This claim was effectively rejected in 1989 when the U.S. Supreme Court
declared that the Due Process Clause did not require a state to protect its citizens
against third party violence in DeShaney v. Winnebago County Department of
Social Services. [FN73] In DeShaney, local child protection services failed to
protect Joshua, a young boy, by failing to take him from his father's custody after
receiving numerous complaints of abuse and having reason to believe that the
abuse was occurring. [FN74] His father's beatings eventually left the boy with
permanent brain damage. [FN75] The plaintiff brought a § 1983 action claiming
that the state's failure to protect the young boy constituted a violation of his
liberty, which is a substantive due process right under the Constitution. [FN76]
The Rehnquist majority rejected this claim. The Court held that the substantive
due process clause did not require affirmative, protective action by the state to
ensure minimal levels of safety and security to private individuals. [FN77]
Rather, the Court said that substantive due process was merely a limitation on
the state's power to affirmatively deprive an individual of safety and security.
[FN78] As the Court noted, "[the Fourteenth Amendment's] purpose was to



protect the people from the State, not to ensure that the State protected them
from each other." [FN79]

The Court's reasoning contrasts directly with Robin West's view that the
Fourteenth Amendment's main purpose was to ensure that no state could
deprive an individual of the protections afforded by the civil and criminal law
against private violence. [FN80] The Court's reasoning is also antithetical to
Catharine MacKinnon's theory of a feminist state, in which she argues that the
negative conception of liberty, which is the foundation of American
Constitutional Law and the principle behind the DeShaney decision, makes it
impossible for women to achieve equality within the system. [FN81] She reasons
that:

If one group is socially granted the positive freedom to do

whatever it wants to another group, to determine that the second

group will be and do this rather than that, no amount of negative

freedom legally guaranteed to the second group will make it the

equal of the first. For women, this has meant that civil society, the

domain in which women are distinctively subordinated and

deprived of power, has been placed beyond reach of legal

guarantees. [FN82]

Within this framework, battered women have only the right to be left alone--
alone with their batterers. They are denied the positive liberty of protection from
male violence.

Alternatively, the DeShaney petitioners argued that even if the Court
found no duty to protect Joshua from the violence of his father initially, a special
relationship created between Joshua and the state imposed upon the state a
constitutional duty to protect him. [FN83] This special relationship, they argued,
formed when the state took temporary custody of Joshua. [FN84] When the state
failed to discharge the duty to protect him after this point, the petitioners
claimed, by returning him to the custody of his father, it deprived him of
substantive due process. [FN85] The majority rejected this argument as well.
[FN86] While the Court acknowledged that the state may have been aware of
Joshua's situation, it also noted that the state did not create the danger, nor did it
do anything to make the situation worse by returning Joshua to his father's *339
care. [FN87] The Court coldly reasoned that Joshua was in "no worse position
than that in which he would have been had [the state] not acted at all." [FN88]
The Court expressly declined to address, however, whether Wisconsin's child
protection statutes created a constitutional entitlement to protection services
under the procedural component of the Due Process Clause. [FN89] It was
precisely this question of procedural due process that the Court answered in
May 2005.

C. Procedural Due Process: The Last Constitutional Chance

Sixteen years after the DeShaney decision, the Court addressed whether a
state's failure to protect might violate the procedural component of the Due
Process Clause. In Town of Castle Rock v. Gonzales, [FN90] the Court held that
Jessica Gonzales did not have a property interest in police enforcement of her



restraining order. [FN91] The shocking facts of this case make the Court's
rejection of this last chance for constitutional protection especially difficult to
swallow.

The facts are, even by Justice Scalia's standards, "horrible." [FN92] Jessica
Gonzales obtained a temporary restraining order as part of her divorce
proceedings that commanded her estranged husband not to "molest or disturb"
the peace of her or her three daughters. [FN93] When made permanent on June 4,
1999, it was altered to give the respondent ex-husband custody of their three
daughters on alternate weekends, two weeks during the summer, and a
prearranged, midweek dinner visit upon reasonable notice. [FN94] Late in the
afternoon of June 22, eighteen days after the issuance of this order, the three girls
disappeared from Jessica's front lawn where they had been playing. [FN95]
Suspecting that her husband had taken them, she called the police. [FN96] The
police responded, viewed the restraining order, and told Jessica there was
nothing they could do. [FN97] She was instructed to call if her ex-husband *340
and daughters did not return by 10 p.m. [FN98] At 8:30 p.m., Jessica talked to her
ex-husband and learned that he was with the girls at an amusement park. [FN99]
She called the police again, and they reiterated that she should call back at 10
p-m. [FN100] She called at 10 p.m., as instructed, and was told to call back at 12
a.m. [FN101] She called at 12 a.m. and was told that an officer had been
dispatched, yet no one arrived. [FN102] She went to the police station and filed
an incident report around 1 a.m. [FN103] An officer took the report and went to
dinner. [FN104] At 3:20 a.m., Jessica's ex-husband arrived at the police station
and was killed in a shoot-out with the officers. [FN105] The police found Jessica's
three girls in the cab of her ex-husband's truck, murdered. [FN106]

Jessica sued under § 1983 and claimed that the police's blatant refusal to enforce
her restraining order violated her procedural due process rights. [FN107] The
Tenth Circuit Court of Appeals reversed the district court's dismissal of Jessica's
claim and held that she had a protected property interest in the enforcement of
her restraining order, denial of which constituted a violation of her right to
procedural due process. [FN108] This court found that the city had deprived her
of this right when the police refused to seriously consider her pleas for
enforcement. [FN109]

The U.S. Supreme Court reversed; Justice Scalia, writing for the majority,
gave no deference to the Tenth Circuit when he reversed its decision. [FN110]
The majority opinion stated that the procedural component of the Due Process
Clause does not protect everything that could be described as a benefit. [FN111]
The Court held that there must be a legitimate claim of entitlement--something
more than an abstract desire or a one-sided expectation. [FN112] *341 The key to
whether an entitlement existed in this case, the Court noted, was the written
notice to law enforcement on the back of Jessica's restraining order, which
described a police officer's duty to enforce that order. [FN113]

That notice stated that the law enforcement officer "shall use every reasonable
means to enforce a restraining order" and that the officer "shall arrest. .. or. ..
seek a warrant” when probable cause exists that a violation has occurred.
[FN114] Despite the clarity of this language, Scalia declared that "[a] well
established tradition of police discretion has long coexisted with apparently



mandatory arrest statutes." [FN115] A statutory entitlement, he reasoned, would
require a stronger indication that action was required than did the language
contained in the notice. [FN116] For the U.S. Supreme Court, mandatory, very
simply, did not mean mandatory. Jessica's interest was held to stem from one
part of a greater statutory scheme, giving the option to either (1) arrest or (2)
make a reasonable effort to respond. [FN117] According to the Court, this choice
of options was a clear indicator that the statute invited police discretion. [FN118]
The Court also pointed out that the statutory obligation to seek an arrest warrant
was one of mere procedure and therefore did not rise to the level of an
entitlement under due process. [FN119]

The Court noted, however, that even if an entitlement could be found, it
would not necessarily create a property interest protected by the Due Process
Clause. [FN120] Enforcement of a restraining order, the majority reasoned, had
no monetary value. [FN121] Rather, the interest in enforcement arose only
incidentally from a function that states have always performed: that of arresting
wrongdoers. [FN122] In a few brief pages, the U.S. Supreme Court closed its
doors to battered women and, thus, clearly declared *342 that their interest in an
adequate police response to violence had no constitutional import.

In Castle Rock, Justice Scalia acknowledged what he viewed as the Court's
reluctance to use the Fourteenth Amendment as a "font of tort law." [FN123] The
majority noted, however, that the states were not rendered powerless by this
decision to provide victims of domestic violence with enforceable remedies.
[FN124] Instead, Scalia noted that the individual states were free to propose
enforceable remedies, as each saw fit, to promote enforcement of restraining
orders within their borders. [FN125]

There is clearly a distinct qualitative difference between a constitutional
remedy and the option of municipal liability under state tort law. The Court's
refusal to recognize a battered woman's right to enforcement as a constitutional
right implies that such an interest is inferior to other rights that receive
constitutional protection. Domestic violence has been historically overlooked and
disregarded at both the federal and state levels, [FN126] and the Court's decision
in Castle Rock continues that trend.

As the U.S. Supreme Court has refused to recognize a constitutional right
to enforcement, civil liability under state tort law is the only tool left to give civil
protection orders the teeth they need to protect victims of domestic violence. The
following sections survey various state tort law approaches to municipal liability
in the context of police failure to enforce civil protection orders.

III Civil Liability for Failure to Enforce Protection Orders
A. General Principles of Civil Liability for State and Local Entities

While all states have waived their blanket common-law immunity from
tort liability, two basic protections for state and local police departments remain.

These doctrines are hurdles that a victim of domestic violence must overcome in
order to hold a state or local police department liable for failing to enforce her
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*343 order of protection. The first is discretionary immunity, which protects
police departments from suits relating to decisions of departmental policy.
[FN127] The second hurdle is the public duty doctrine, which provides that
when a statute imposes a duty upon a public entity to the public at large, rather
than to a particular class of individuals, this duty is not enforceable in tort (i.e.,
the general police duty to protect the public from violent crime). [FN128] This
public duty has often been summarized as "a duty to all is a duty to none."
[FN129]

As a result of these doctrines, state police departments are usually not
liable for failing to provide protection, even if that failure is negligent. [FN130]
There are two exceptions to these doctrines. First, a police department may be
held liable for failing to protect a specific person if the department has actively
undertaken to protect that individual and that person relies to his or her
detriment on that promise of protection. [FN131] In cases stemming from this
exception, courts have held that a special relationship forms between the
individual and the government entity that gives rise to liability if a police officer
acts negligently. [FN132] Second, where a statute imposes a duty or specific
obligation to a particular class, such as victims of domestic violence, some courts
have found that the state may be held liable for negligent performance of that
duty. [FN133] Courts often combine both exceptions in holding that the special
relationship created by a protection order imposes a specific statutory duty on
police departments to protect domestic violence victims by enforcing that order.
[FN134]

For example, the Tennessee Supreme Court has held that a county police
department could be held liable for failing to enforce a restraining order where
that restraining order, combined with the statutory mandate, created a special
duty to arrest if *344 probable cause was found. [FN135] This court held that the
officers were not entitled to discretionary immunity from suit because their lack
of action was operational and unrelated to decisions of policy. [FN136] The court
also said that the public duty doctrine did not immunize the department because
the state affirmatively undertook to protect the petitioner when it issued the
order and she relied, to her detriment, on that protection. [FN137]

Similarly, the New Jersey Superior Court in Campbell v. Campbell held that a
police officer had no discretion as to whether to arrest when there was probable
cause to believe that a protection order had been violated. [FN138] The court
held that the police officers' duties were ministerial and that discretionary
immunity only applied to policy or planning decisions made at the highest levels
of government. [FN139]

New York has also employed the special relationship doctrine to impose
liability where the police are aware of a possible violation of a restraining order
and fail to respond and investigate. [FN140] While the New York Court of
Appeals said that the existence of a protection order itself was not enough to
create a special relationship, it allowed the order to be considered as evidence
that a special relationship existed. [FN141] The court held that when police are
made aware of a possible violation and fail to respond appropriately or
investigate, they are liable for the consequences of their negligence. [FN142]
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While these approaches are commendable and provide useful guidance,
Oregon's approach implies a duty directly from the FAPA statute, which is an
easily administered and more simplified solution that holds police accountable
for their failure to comply with FAPA's mandatory arrest provisions. The
following section discusses this approach.

B. Oregon Law and the Statutory Duty to Enforce: Nearing v. Weaver

Under Oregon law, a restraining order imposes a specific statutory *345
duty on police to protect victims of domestic violence. In 1983, the Oregon
Supreme Court held that state and local police departments are liable for failing
to enforce domestic violence restraining orders in Nearing v. Weaver. [FN143] The
court held that the following statute imposed a mandatory duty to arrest:

A peace officer shall arrest and take into custody a person without a warrant
when the peace officer has probable cause to believe that: (a) [t]here exists an
order issued . . . restraining the person; and (b) [a] true copy of the order and
proof of service on the person has been filed . . .; and (c) [t]he peace officer has
probable case to believe that the person to be arrested has violated the terms of
that order. [FN144]

In Nearing, police failed to arrest Henrietta Nearing's estranged husband
for violating the restraining order because the officer did not see him on her
premises. [FN145] This estranged husband sought entry to Henrietta's home
three more times. [FN146] During the last of these three incidents, he assaulted
Henrietta's friend and damaged his van. [FN147] In response to the report of this
incident, the police department told Henrietta that they would arrest her
estranged husband but never did. [FN148] Two days later, her estranged
husband called and threatened to kill Henrietta's friend. [FN149] The final
incident prior to Henrietta's suit involved her estranged husband stopping her
and her friend in front of her home, threatening again to kill her friend, and then
assaulting him. [FN150]

The Oregon Supreme Court reversed the judgment of the *346 lower
appellate court that had affirmed the grant of summary judgment in favor of the
city and its police officers. [FN151] The court held that victims of abuse may
recover for both physical and emotional injuries that result from a police officer's
failure to comply with Oregon's mandatory arrest statute. [FN152] The court held
that the statutory language imposed a duty to protect a specific class of people:
victims of domestic abuse. [FN153] The court ruled that the very purpose of
section 133.310(3) of the Oregon Revised Statutes was to negate any discretion in
enforcing FAPA orders; therefore, the officers had no discretion in deciding
whether or not to arrest. [FN154] In effect, the Oregon Supreme Court ruled that
a police failure to respond once probable cause has been shown entails strict
liability under the mandatory arrest statute.

With the Oregon approach in mind, the final section of this Comment
advocates a national solution to the accountability problem. This solution calls
for other states to adopt the Oregon approach by implying a statutory duty to
enforce in the short term. In the long term, it argues that victim advocates should

12



press for the explicit codification of a strict liability cause of action within state
civil protection order statutory schemes in order to enable victims of domestic

violence to hold police departments liable for failing to enforce their protection
orders.

IV The Solution: Codifying a Cause of Action

Accountability for failure to enforce is essential to ensuring the
effectiveness of protection orders. When the police fail to pursue or refuse to
address protection order violations, women die. Inadequate enforcement also
encourages a false sense of security. When victims rely on the police to enforce
these orders and that enforcement is sporadic or nonexistent, orders may
perpetuate *347 future abuse. They may do so by provoking the batterer when
the victim calls the police or attempts to leave the relationship, relying on the
order to protect her, and no assistance materializes. Nonenforcement of
protection orders may also perpetuate further abuse by encouraging the batterer
to not take the order seriously. Furthermore, consistent enforcement is essential
to foster trust in the system. Such trust would result in more victims obtaining
this effective form of protection from domestic abuse.

In the short term, police departments need to be held accountable for
failure to provide adequate protection to the holders of civil protection orders.
As the U.S. Supreme Court has failed to recognize a constitutional right to have
one's protection order enforced, it is vitally important that state tort law be made
available to victims. While many states have adopted mandatory arrest policies
for violations of protection orders, some still have not. [FN155] This is the
obvious first step. [FN156] For the majority of states that have adopted
mandatory statutory schemes, courts should look to Oregon's approach and
imply a statutory duty to enforce by concluding, as the Oregon courts did, that
the legislature intended an implied statutory tort. This immediate solution
requires no further legislative action and allows victims to hold law *348
enforcement accountable for failing to provide the protection it promised by
issuing the order without having to prove negligence or physical injury.

States should take this solution one step further, however, and codify a specific
cause of action for failure to arrest when there is probable cause to do so.
Enacting an express statutory tort cause of action as part of its state protection
order legislation would provide victims with a more certain and, therefore, more
powerful tool. Such codification would also send a clear message to law
enforcement that domestic abuse will not be tolerated and restraining orders
must be enforced against abusers consistently.

This statutory tort action should specifically define the duty to be
analyzed: the duty of police departments to respond adequately to reported
violations of civil protection orders. Breach of this duty should be defined by an
illustrative, but not exhaustive, list of qualifying actions: e.g., duty to investigate
a reported violation, duty to arrest at the scene when there is probable cause to
believe that a violation has occurred, and duty to provide requested protection
such as a police escort to a location away from the scene. [FN157] The statutory
standard of care would preempt the reasonable person standard when a police
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department breaches these specifically illustrated duties and hold police
departments strictly liable in these specific and limited cases defined by the
statute. [FN158] The victim would bear the burden of proving, of course, that a
violation occurred, that the police department caused the violation, and that
there are resulting damages. The statute should allow a plaintiff to recover
attorney's fees and all court costs in addition to actual and emotional damages,
including purely emotional harm.

For negligent breaches not specifically defined in the proposed statute that
might arise, normal negligence law should remain open to victims as a remedy.
Police action or inaction should be measured by how a reasonable police officer
responding to a domestic abuse assault would respond. It is important to define
the standard of care in this way because domestic abuse assaults pose *349
unique risks to victims. These crimes require action above and beyond that
typically taken in response to stranger assaults. Like any other negligence case,
when dealing with actions or inactions not specifically defined in the statute, the
plaintiff would have to show that her injury was actually caused by the police
department's failure to respond and also that the injury was foreseeable.

Conclusion

Catharine MacKinnon and many other feminist scholars have recognized
that the negative conception of rights operating in the United States does very
little to provide a majority of its population with the tools they need to live freely
and equally to men in modern society. [FN159] We respect the right to be let
alone yet ignore the right of each and every woman abused by an intimate
partner to have access to at least the same protection the law provides against
other violent assaults. In the wake of Town of Castle Rock v. Gonzales and the
effective denial of all constitutional options, the time to provide victims access to
tort remedy is now.

[FNal]. J.D. Candidate, University of Oregon School of Law, 2007. Associate
Editor, Oregon Law Review, 2006-07. I would like to thank Professor Caroline
Forell for her guidance and enthusiasm. Thanks also to Professors Garrett Epps
and Robert Tsai for their insight and encouragement, and to my mother for her
selfless support and friendship. Finally, thanks to Professor Merle Weiner, my
mentor, for her counsel and unwavering confidence in this and all my endeavors.
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