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The plaintiff, Paul, points to the defendant, his former business partner.
Paul’s voice quivers as he says, “I trusted him. I trusted him and then he
double-crossed me. You have no idea what it’s like to have someone you
trust take advantage of you.” Paul leans back, even more Visibly angry than
before. Both parties turn expectantly to the mediator. The mediator judges
that it is important for her to address the plaintiff’s feelings immediately.
She decides that she wants to try to demonstrate an appropriate level of
empathy, allowing the plaintiff to feel heard and understood, while not
Jjeopardizing her neutrality in the eyes of the defendant. She thinks for a
moment, and then says, “Paul, it sounds like this has been a very difficult
experience for you.” She pauses, and the plaintiff nods. After a moment
longer, the mediator says, “I can imagine that it must be difficult for you to
talk about all of this. I would like to understand the situation better,
though. Can you tell me more?”

Scenes like this play out in mediations across the country every day.
Mediators constantly face situations in which they must make on-line
judgments about how best to respond to parties’ statements and actions. As
with the story above, mediators’ thought processes often go unspoken.
Parties generally do not know what mediation-related decisions a mediator
has made, and often they are not even aware that she! has made any
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1 As an arbitrary convention for handling potentially vague gender-specific
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particular decision at all.

Why would a mediator hide her thought processes and decisions from
the parties? For many mediators, the answer lies in a fear that transparent
interventions are less effective than nontransparent ones. Indeed, there are
many examples of circumstances in which that would be true. In the above
scenario, for example, imagine if the mediator had responded to the
plaintiff’s exclamation by saying the following:

Okay, I hear a lot of emotion in your voice, Paul, and I’m afraid that
if I leave it unaddressed, it will impair our ability to proceed. So what 'm
going to do is try to show some empathy by expressing my understanding
of your feelings. I hope to make you feel acknowledged, understood,
respected and comfortable in going forward with the process. At the same
time, I need to make sure that I don’t offend the defendant. So, here goes:
Paul, it sounds like this has been a very difficult experience for you.

This example of one approach to transparency would clearly make the
mediator’s efforts at demonstrating empathy less effective. Fears that
transparency always produces such disappointing impacts lead many
mediators to treat the entire mediation process as a “black box” and to treat
their own role as a secretive, almost magical one.

Transparency in mediation is not a simple yes or no decision, but rather
encompasses a rich and complex set of questions. The transparency of a
mediator’s actions depends on whether the mediator shares information
with the parties regarding the actions she is taking. There are two
categories of information a mediator might disclose. First, she might be
transparent about the process she intends to adopt at a given point in the
mediation. This “process-transparency” answers the question of what steps
the mediator is going to take next. In the mediation scenario described
above, for example, the mediator might have been process-transparent by
saying, “What I’'m going to do is try to show some empathy by expressing
my understanding of your feelings.” The second category of information
about which a mediator might be transparent is the impact she intends to
create with her actions. “Impact-transparency” addresses the question of
why a mediator intends to take the actions she is choosing. In the scenario
above, an example of impact-transparency would be the mediator’s
statement, “I hope to make you feel acknowledged, understood, respected
and comfortable in going forward with the process. At the same time, I

pronouns, I will refer to mediators as “she” and to mediation parties as “he” throughout
this Article.
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