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Casting Light on the Black Box of Mediation:
Should Mediators Make Their Conduct More
Transparent?

MICHAEL MOFFITT*

The plaintiff, Paul, points to the defendant, his former business partner.
Paul’s voice quivers as he says, “I trusted him. I trusted him and then he
double-crossed me. You have no idea what it’s like to have someone you
trust take advantage of you.” Paul leans back, even more Visibly angry than
before. Both parties turn expectantly to the mediator. The mediator judges
that it is important for her to address the plaintiff’s feelings immediately.
She decides that she wants to try to demonstrate an appropriate level of
empathy, allowing the plaintiff to feel heard and understood, while not
Jjeopardizing her neutrality in the eyes of the defendant. She thinks for a
moment, and then says, “Paul, it sounds like this has been a very difficult
experience for you.” She pauses, and the plaintiff nods. After a moment
longer, the mediator says, “I can imagine that it must be difficult for you to
talk about all of this. I would like to understand the situation better,
though. Can you tell me more?”

Scenes like this play out in mediations across the country every day.
Mediators constantly face situations in which they must make on-line
judgments about how best to respond to parties’ statements and actions. As
with the story above, mediators’ thought processes often go unspoken.
Parties generally do not know what mediation-related decisions a mediator
has made, and often they are not even aware that she! has made any
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1 As an arbitrary convention for handling potentially vague gender-specific
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particular decision at all.

Why would a mediator hide her thought processes and decisions from
the parties? For many mediators, the answer lies in a fear that transparent
interventions are less effective than nontransparent ones. Indeed, there are
many examples of circumstances in which that would be true. In the above
scenario, for example, imagine if the mediator had responded to the
plaintiff’s exclamation by saying the following:

Okay, I hear a lot of emotion in your voice, Paul, and I’m afraid that
if I leave it unaddressed, it will impair our ability to proceed. So what 'm
going to do is try to show some empathy by expressing my understanding
of your feelings. I hope to make you feel acknowledged, understood,
respected and comfortable in going forward with the process. At the same
time, I need to make sure that I don’t offend the defendant. So, here goes:
Paul, it sounds like this has been a very difficult experience for you.

This example of one approach to transparency would clearly make the
mediator’s efforts at demonstrating empathy less effective. Fears that
transparency always produces such disappointing impacts lead many
mediators to treat the entire mediation process as a “black box” and to treat
their own role as a secretive, almost magical one.

Transparency in mediation is not a simple yes or no decision, but rather
encompasses a rich and complex set of questions. The transparency of a
mediator’s actions depends on whether the mediator shares information
with the parties regarding the actions she is taking. There are two
categories of information a mediator might disclose. First, she might be
transparent about the process she intends to adopt at a given point in the
mediation. This “process-transparency” answers the question of what steps
the mediator is going to take next. In the mediation scenario described
above, for example, the mediator might have been process-transparent by
saying, “What I’'m going to do is try to show some empathy by expressing
my understanding of your feelings.” The second category of information
about which a mediator might be transparent is the impact she intends to
create with her actions. “Impact-transparency” addresses the question of
why a mediator intends to take the actions she is choosing. In the scenario
above, an example of impact-transparency would be the mediator’s
statement, “I hope to make you feel acknowledged, understood, respected
and comfortable in going forward with the process. At the same time, I

pronouns, I will refer to mediators as “she” and to mediation parties as “he” throughout
this Article.
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need to make sure that I don’t offend the defendant.”

In addition to depending on the content of the disclosure,
transparency’s effectiveness also depends on the task about which the
information is being disclosed. Within different mediation models,
mediators perform a wide range of tasks or functions. Mediators may find
it difficult to construct effective, transparent interventions with some of
these tasks, such as empathizing. However, when performing other
functions, it may actually be more effective for a mediator to be completely
explicit or transparent about her actions or intent.

This Article examines the question of mediator transparency. It first
surveys some of the most popular typologies or categorizations of
mediation models developed over the past two decades, noting that none of
the models addresses the question of mediator transparency. The Article
then examines each of the kinds of transparency described above within the
context of selected mediator tasks. This analysis suggests that there is no
universal best kind of transparency for mediation in general and recognizes
that there may not even be a best kind of transparency for specific tasks.
Instead, the Article concludes by offering a framework for understanding
mediator transparency. Using this framework, the Article suggests that
researchers should more carefully examine the question of mediator
transparency and that mediators should actively consider appropnate
approaches to transparency at different points in each mediation.

I. EXISTING MODELS OF MEDIATION DO NOT ADDRESS THE QUESTTON
OF TRANSPARENCY

Over the past fifteen years, many scholars have attempted to categorize
the various ways in which mediation is practiced. By defining different
models, they have sought to describe the kinds of processes mediators
adopt and mediators’ different attitudes toward their role in a conflict. For
example, Robert A. Baruch Bush and Joseph P. Folger contrast “problem-
solving” and “transformative” mediators.?2 Kenneth Kressel and his
colleagues distinguish between a problem-solving and a “settlement-
oriented” model of mediation.3 Deborah Kolb describes labor mediators as

2 See ROBERT A. BARUCH BUSH & JOSEPH P. FOLGER, THE PROMISE OF
MEDIATION: RESPONDING TO CONFLICT THROUGH EMPOWERMENT AND RECOGNITION
55-63, 81-84 (1994).

3 See Kenneth Kressel et al., The Settlement-Orientation vs. The Problem-Solving
Style in Custody Mediation, 50 J. SocC. ISSUES 67, 68 (1994).
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generally either “dealmakers” or “orchestrators.”# William L. Ury, Jeanne
M. Brett and Stephen B. Goldberg suggest that disputes may be resolved
through “rights-based,” “interest-based” or “power-based” processes,’ and
James Alfini describes three different models of mediator intervention,
which he describes as “trashing,” “bashing” and “hashing it out.”6
Recently, Leonard Riskin suggested that there are four basic mediator
“orientations.”? There have been many other attempts to reduce the broad
range of different mediation practices into descriptive categories or
models.8

The development of various mediation models and styles has generally
helped the mediation community. These different typologies have fostered
the development of a more precise mediation vocabulary, enabling scholars
and practitioners alike to more effectively frame questions and issues. Some
questions that were originally considered ethical issues are now more
typically treated as questions of style or approach.® Well-defined models

4 See DEBORAH KOLB, THE MEDIATORS 23-45 (1983).

5 See WILLIAM L. URY ET AL., GETTING DISPUTES RESOLVED: DESIGNING SYSTEMS
TO CUT THE COSTS OF CONFLICT 4-5 (1988). See also Joel Kurtzberg & Jamie Henikoff,
Freeing the Parties from the Law, 1997 J. DIsp. RESOL. 56 (1997) (contrasting rights-
based and interest-based models of mediation).

6 See James J. Alfini, Trashing, Bashing, and Hashing it Out: Is This the End of
“Good Mediation”?, 19 FLA. ST. U. L. REv. 47, 66-73 (1991).

7 See generally Leonard L. Riskin, Understanding Mediators’ Orientations,
Strategies, and Techniques: A Grid for the Perplexed, 1 HARV. NEGOTIATION L. REV. 7
(1996). These orientations are “evaluative-narrow,” “evaluative-broad,” “facilitative-
narrow” and “facilitative-broad.” They stem from plotting mediators along two separate
continua: “problem-definition” and “facilitative-evaluative.” Under the evaluative-
narrow orientation, a mediator would define the problem in terms of positions, urge
settlements based on positions and provide evaluation consistent with positions. An
evaluative-broad mediator focuses on parties’ broadly-defined interests and proposes and
evaluates options based on that understanding of interests. Facilitative-narrow mediators
assist the parties in evaluating proposals narrowly and encourage further exploration of
specific, narrow issues. Finally, facilitative-broad mediators help parties evaluate
options for themselves, using broadly defined sets of interests instead of narrow
positions. See id. at 25-34 (providing a graphical illustration of this categorization). See
also id. at 35.

8 For a more complete treatment of different models which have been developed,
see, €.g., id. at 13-16.

9 There remain, however, some practitioners and scholars who believe that this
trend toward inclusiveness within the mediation community is potentially harmful.
See, e.g., Susan S. Silbey, Mediation Mythology, 9 NEGOTIATION J. 349 (1993). For
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also enable scholars and practitioners to observe more carefully some of the
choices that mediators make during a mediation session. For example, at
one point a question within the mediation community focused on the issue
of whether it is appropriate to introduce law into a mediation. Typical
responses to such a question generally paralleled the debate of the relative
merits of facilitative and evaluative mediation. Today, with that distinction
clearer, scholars can ask more precise and practical questions, such as,
“Within a facilitative model of mediation, what is the most effective way
for a mediator to introduce the law?”10 These models also make it easier
for the public, the prospective consumers of mediation services, to
understand that many different types of interventions are currently labeled
“mediation.”!1 This knowledge helps promote more effective matches
between mediation participants and mediators.2 While no typology has yet
fully described the range of mediator behavior to the complete satisfaction
of the mediation community, the existence of these models unquestionably
increases understanding and scholarship.

One likely reason why none of these models has yet been universally
embraced by the mediation community is that none of the proposed
typologies adequately describes or guides mediators through the range of
difficult decisions they must make during a mediation. For example,
although it may be useful for a mediator to consider the degree to which
she plans to play a “facilitative,” as opposed to an “evaluative,” role,!3 this
decision will not provide her much guidance in the decision of whether to
conduct early meetings in joint session or in private caucus. A facilitative
or an evaluative mediator could select either approach.!4 Similarly,

them, there is a single vision of what constitutes appropriate mediator conduct. See also
DEBORAH KOLB, WHEN TALK WORKS 459-461 (1994).

10 For an extensive treatment of the issues raised by the introduction of law into a
mediation, see generally Kurtzberg & Henikoff, supra note 5.

11 Efforts to describe and define mediation narrowly or simplistically do not truly
serve the interest of educating mediation consumers. See Jamie Henikoff & Michael
Moffitt, Remodeling the Model Standards of Conduct for Mediators, 2 HARV.
NEGOTIATION L. REV. (forthcoming 1997).

12 This was among the primary goals of the development of Leonard Riskin’s four
quadrant typology. See Riskin, supra note 7, at 38-48.

13 This decision is described in Riskin, id., at 23-24.

14 Christopher Moore, for example, notes that mediators may caucus with parties
for a wide range of different reasons, including “develop[ing] settlement alternatives”
with the party, “determin[ing] if an acceptable bargaining range has been established,”
“design[ing] proposals or offers that will later be brought to joint session” and “possibly
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although it is important for a mediator to have some understanding of the
degree to which she plans to define the disputants’ problems narrowly or
broadly,5 this understanding will not help her decide how to handle issues
like a perceived power imbalance between the parties.16 Mediators wrestle
with many difficult questions during the course of a mediation, a substantial
number of which are not addressed by any of the existing models or
typologies.1?

One decision which frequently faces a mediator is the question of
whether to be transparent with the parties about the actions she is taking.
This question arises regardless of which “mediation model” the mediator
has adopted. Many mediators and scholars treat mediation within any
model as if it were a black box or a kind of magic show in which the
mediator “does her thing” for or to the participants without explaining what
“her thing” is or how or why it is expected to work. Indeed, some
mediators treat their role like that of a magician’s, avoiding explanations as
if they were secrets that would ruin the effects of their efforts.

Within mediation literature, very little discussion exists about what
parties should know and understand. Much of the current work does not
adequately address the ongoing decisions mediators make about the nature
of their interventions. Mediation literature often advises mediators to

mak[ing] suggestions for settlement options.” CHRISTOPHER W. MOORE, THE
MEDIATION PROCESS: PRACTICAL STRATEGIES FOR RESOLVING CONELICT 319-325 (2d
ed. 1996).

15 Problem-definition is the second of Riskin’s two continua. See Riskin, supra
note 7, at 18-23 (describing possible levels of breadth in defining the problem in a
mediation). Bush and Folger argue that by framing the mediation as a problem to be
solved, regardless of the breadth of that problem, results in the potentially destructive
introduction of a third party into that problem-the mediator. See BUSH & FOLGER,
supra, note 2, at 63.

16 For a brief description of processes some mediators use to handle perceived
power imbalances between the parties, see MOORE, supra note 14, at 333-337.

17 Robert A. Baruch Bush described the following two kinds of dilemmas for
mediators: (1) skills dilemmas, those in which “the mediator is unsure of how to
effectuate the course of action she wants to pursue” and (2) ethical dilemmas, “where
the mediator knows how to effectuate the course of action but is unsure of whether it is
proper to do so at all.” ROBERT A. BARUCH BUSH, THE DILEMMAS OF MEDIATION
PRACTICE: A STUDY OF ETHICAL DILEMMAS AND POLICY IMPLICATIONS 6 (1992). Even
under Bush’s construction, the selection of a mediation model does not necessarily
resolve either kind of dilemma, and both kinds of dilemmas can be raised within any
model.
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“educate the parties about the process and gain their commitment to try
it.”18 Yet the typical discussion of the mediation process is generally
described as a very narrow conversation at the beginning of the mediation
regarding how the parties and mediators will structure their interaction.
This narrow treatment of mediation process implies that once the decision
on a process is made at the outset, no further procedural decisionmaking is
necessary. Instead, the mediator and the parties simply set out to do the
process they have agreed upon. For example, in his lengthy treatment of a
standard mediation process, Christopher Moore devotes only two
paragraphs to the education of parties regarding process. In that discussion,
he treats process decisions entirely as an up-front proposition, noting that:

Mediators occasionally take an active educational role before joint
sessions to prepare disputants for what is likely to occur. The goal is to
obtain the commitment of the parties to the procedure before joint session.
Other mediators make their procedural proposals or suggestions during the
first session and assume that they will be accepted or that alternative
procedures will be negotiated with disputants, 9

In practice, mediators are constantly challenged to effectively respond
to changing situations. Although they continually make various procedural
decisions, mediators generally only alert and educate parties about a
narrow set of decisions. Ironically, the silence that pervades mediation
rooms across the country regarding process decisions is paralleled by a
concomitant lack of discourse within mediation literature.

Though mediation scholarship does not address the question of
mediator transparency directly, much of it tacitly suggests that mediators
should not be transparent with the parties. For example, in a model opening
statement, Moore suggests that mediators tell parties, “I may ask some
clarifying questions or probe your description so that I can gain a greater
understanding of how you perceive the situation.”?0 Moore later suggests
that mediators should, in fact, do far more than just “clarify” or “probe” to
gain a greater understanding of party perceptions. He suggests that
mediators zell the parties they are seeking a “greater understanding,” while
in fact they try to perform tasks such as (1) reframing or summarizing party
statements, (2) focusing discussion on potentially productive areas, (3)

18 MOORE, supra note 14, at 159.
19 14. at 160.
20 1, at 199.
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“minimiz[ing] the psychological damage resulting from emotional
exchanges,” (4) promoting a “positive emotional climate,” (5)
“fractionating” large points raised during the mediation and (6)
demonstrating nonpartisan empathy.?! Each of these activities is considered
to be an important part of a mediator’s response to parties’ initial
statements. It is not uncommon, however, for mediators to avoid any
discussion of these activities with the parties. The gap between what a
mediator explains to the parties and what she tries to do with, to or for the
parties is often wide. This reluctance toward transparency is reflected both
in the existing prescriptive mediation literature and in the current lack of
descriptive research focusing on this question.

There is currently no adequate research or analysis on mediator
transparency, yet the question is an important one for practitioners and
scholars alike. The substantial body of mediation models has largely
ignored the question of mediator transparency. However, this does not
suggest that the mediation community needs another set of mediation
models. Instead, transparency should be treated as a question which
transcends mediation models. Many practitioners now agree that there is no
single best model of mediation for all circumstances.?? A thorough
examination of mediator transparency yields a similar understanding: no
single best kind or level of transparency for all circumstances exists.
Instead, mediators and scholars should recognize that transparency raises a
complex set of questions. This Article and the framework it proposes
represent a beginning in the process of understanding these questions.

II. THE EFFECTS OF TRANSPARENCY DEPEND ON THE MEDIATOR
TASK IN QUESTION

Although it is not possible to identify a universal best kind of
transparency for all circumstances, the effects of transparency are not
completely unpredictable. Factors such as a mediator’s personal style or the
characteristics of the parties have some impact on the effectiveness of
transparent activities. The most significant variables, however, in
determining the impact of transparency are (1) the kind of transparency
contemplated, and (2) the nature of the mediator task involved. As noted

21 14. at 209-210.

22 See, e.g., Riskin, supra note 7, at 12-13. But see, e.g., Kimberlee K. Kovach &
Lela P. Love, “Evaluative” Mediation is an Oxymoron, 14 ALTERNATIVES TO THE HIGH
CosT OF LITIG. 31, 31-32 (1996) (discussing the pitfalls of evaluative mediation).
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