Practitioner’s Corner

Remodeling the Model Standards of
Conduct for Mediators

Jamie Henikoff7 & Michael Moffitt{

In the early 1990s, representatives from the American Arbitra-
tion Association, the American Bar Association, and the Society of
Professionals in Dispute Resolution formed a joint committee to draft
the Model Standards of Conduct for Mediators (“Model Standards™).
Although the Model Standards are not binding, they are intended to
inform both mediators and potential parties of the principles underly-
ing mediation. In this Article, we analyze the failure of the Model
Standards to achieve the drafters’ stated goals. We argue that this
failure stems not so much from the substantive provisions of the
Model Standards but rather from the drafters’ conceptualization of
their product.

The Model Standards provide only broad guidance with no
source for interpretation, no recognition of difficult ethical dilemmas,
and no enforcement mechanism. Unfortunately, this structure, along
with the variations among mediation practitioners, renders the
Model Standards uninformative to mediation consumers and un-
helpful to mediators. We argue that given the current state of media-
tion practice, it is important to develop an alternative analysis of
mediation ethics. The existing framework of the Model Standards
might prove useful if the mediation profession develops or central-
izes, but it does not address many of the difficult issues presently
facing practicing mediators. In this Article, we illustrate several
shortcomings of the existing Model Standards and encourage individ-
uals and organizations to develop alternative frameworks that better
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fulfill the current needs of the mediation profession. We conclude by
offering one model for such a framework.?

I. Tue MobpEiL STANDARDS FAIL TO ACHIEVE THEIR STATED GOALS.

The drafters of the Model Standards intended that their product
“[1] ... serve as a guide for the conduct of mediators; [2] . . . inform
the mediating parties; and [3] . . . promote public confidence in media-
tion as a process for resolving disputes.”? Although the text reflects
an impressive amount of work and careful compromises, the Model
Standards fail adequately to achieve each of these three purposes.

A. The Model Standards Fail to Serve as a Guide for Mediator
Conduct.

Because they are extremely broad, the Model Standards provide
little practical instruction to mediators. The concepts that the Model
Standards convey are basic and very similar to the non-controversial
material offered in most introductory mediation courses.® For exam-
ple, Standard Two, which addresses mediator impartiality, simply
states that “A Mediator Shall Conduct the Mediation in an Impartial
Manner.”™ This mandate provides little practical guidance to a medi-
ator who believes that she® faces a tough ethical issue involving im-
partiality. For example, if she perceives a power imbalance during a
mediation (e.g., if one party dominates the discussion due to differ-
ences in language skills), most mediators would agree that she
should take some action to ensure that the power imbalance does not
threaten the ability of the weaker party to assert his own opinions
and ideas and to participate fully in the mediation. Yet, certain ac-
tions that the mediator might take (e.g., asking the dominant party
to listen for a few minutes or directing more questions towards the

1. We would like to thank and acknowledge David Seibel for his active partici-
pation in many of the early discussions from which we developed this model
framework.

2. MobpEL STanDARDS OF CoNDUCT FOR MEDIATORS Preface (Joint Committee of
Delegates from American Arbitration Association, American Bar Association, and So-
ciety of Professionals in Dispute Resolution 1994) [hereinafter MODEL STANDARDS].

3. See CHrisToPHER W. MoORE, THE MEDIATION PROCESS: PRACTICAL STRATE-
GIES FOR REsoLvING CONFLICT 360-61 (2d ed. 1996) (outlining the content of a typical
mediation training program).

4. MopEeL StanparDs Standard II.

5. As an arbitrary convention for addressing gender-based language and as a
means of clarifying the use of otherwise vague pronouns, we refer to a mediator as
“she” and a mediation party as “he” throughout this Article.

HeinOnline -- 2 Harv. Negot. L. Rev. 88 (1997)



Spring 1997] Remodeling the Model Standards 89

weaker party) may jeopardize the mediator’s appearance of imparti-
ality.6 Unfortunately, Standard Two of the Model Standards does
not advise mediators as to how to proceed in the face of such difficult
power imbalances. Furthermore, the Comments explaining Standard
Two provide little additional guidance because they simply state sim-
ilarly broad, basic ideas (e.g., “A mediator shall avoid conduct that
gives the appearance of partiality toward one of the parties.”).”

It is apparent that the provisions of the Model Standards were
drafted by consensus. The final draft of the Model Standards in-
cludes only those principles upon which all of the representatives
could agree. As a result, these standards do not address many of the
toughest ethical issues within the alternative dispute resolution
(ADR) field. For example, although there is considerable debate
within the mediation community regarding the role of the law in me-
diation, the necessary level of mediator training and qualifications,
and the criteria for determining when cases are inappropriate for me-
diation,® the Model Standards fail to provide useful guidance on any
of these issues.

One of the most difficult issues facing mediators today is the in-
troduction of law into the mediation process.® While some mediators
and mediation programs follow a strict policy of excluding discussions
of law from the process,® others consistently provide information to
the parties regarding their legal rights and obligations.:* For most
mediators, however, questions of when and how to inform ignorant
parties of the law present an unusually difficult dilemma. Allowing

6. See MOORE, supra note 3, at 337.

7. MobEL StanDARDS Standard IT emt.

8. See Nancy Rogers & Craic McEweN, MEDIATION: Law, PoLicy & PRACTICE
§§ 6:01, 10:01 & 11:02 (2d ed. 1994).

9. Seeid.§ 10:01.

10. The Harvard Mediation Program, among others, maintains a strict policy of
not permitting its mediators to provide parties with legal information. Although the
program’s mediators will often encourage parties to consider their alternatives to a
mediated settlement (ie., specifically what they think will happen in court), the
mediators do not introduce specific laws into the mediation even if the mediators are
aware of laws that are directly relevant to the case. See Harvard Mediation Program,
Seminar on Basic Training, February 1996.

11. For example, the Center for Mediation in Law (“CML") in Mill Valley, Califor-
nia, trains its mediators to provide mediation parties with legal information relevant
to their dispute. Although CML recognizes the potential dangers of introducing legal
information into a mediation, they believe that the techniques they use and their
method of introduction minimize the potential risks, See The Center for Mediation in
Law, Memorandum No. 6: The Place of Law in Mediation (1983) (unpublished train-
ing materials, on file with The Center for Mediation in Law).
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parties to make decisions without knowledge of relevant legal infor-
mation prevents individuals from making fully-informed decisions.
On the other hand, any attempt to provide the parties with such in-
formation threatens the mediator’s neutrality.

The Model Standards, unfortunately, include little discussion of
the difficult issues surrounding the incorporation of law into media-
tions. The most relevant portion of the Model Standards states,

The primary purpose of a mediator is to facilitate the parties’

voluntary agreement. This role differs substantially from other

professional-client relationships. Mixing the role of a mediator
and the role of a professional advising a client is problematic,

and mediators must strive to distinguish between the roles. A

mediator should, therefore, refrain from providing professional

advice. Where appropriate, a mediator should recommend that
parties seek outside professional advice, or consider resolving
their dispute through arbitration, counseling, neutral evalua-
tion, or other processes. A mediator who undertakes, at the re-
quest of the parties, an additional dispute resolution role in the
same matter assumes increased responsibilities and obligations
that may be governed by the standards of other professions.12
Because the Model Standards discourage mediators from “providing
professional advice,”*3 they may deter mediators from informing par-
ties of legal principles that may be relevant to the dispute.l* The
Model Standards, however, do not forbid such action; instead, they
simply state that if mediators assume an additional “professional
role,” they must observe the rules of conduct of that profession.18
This comment regarding additional professional roles is unhelpful for
two reasons. First, it does not provide mediators with any guidance

12. MobEL Stanparps Standard VI cmt. (emphasis added).

13. Seeid.

14. Note that there is a distinction between a mediator providing professional
legal advice and information about the law. While the former involves significant
interpretation and judgment, the latter would merely involve providing information
regarding basic statutes. Neither attorney-mediators nor non-attorney-mediators
may provide parties with legal advice. Attorney-mediators are prohibited from engag-
ing in such action by the legal profession’s standards of conduct. See, e.g., MoODEL
RuLEs oF ProrEssioNaL ConpucT Rule 1.7 cmt. 12 (1983) (“[A] lawyer may not repre-
sent multiple parties to a negotiation whose interests are fundamentally antagonistic
to each other . . . .”) (hereinafter MopEL RULES); MopEL CoDE OF PROFESSIONAL RE-
sPONSIBILITY EC 5-14, EC 5-15 & DR 5-105 (1980) (hereinafter MopeL Cope). Non-
attorney mediators, like all non-attorneys, would likely be prohibited from dispensing
legal advice because such actions would probably constitute the unauthorized practice
of law. For a brief discussion of the difficult question of what constitutes “the practice
of law,” see ANDREW L. Kaurman, PROBLEMS IN PROFESSIONAL RESPONSIBILITY 627--37
(3d ed. 1989).

15. See MopEL STaNDARDS Standard VI cmt.
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as to when it might be appropriate to assume this secondary role.
Second, while the comment admonishes mediators to act according to
the rules and standards of the other profession, it fails to highlight
the negative impact that such actions could have on the mediation
process.’® Thus, the Model Standards provide little practical gui-
dance to mediators grappling with this problem.

A second example of an important issue skirted by the Model
Standards is that of proper mediator training and qualifications.
Although some states have established minimal training require-
ments for mediators participating in court-annexed mediation, the is-
sue of training requirements for non-court-annexed mediation, as
well as for more complex cases such as divorce or tenant evictions, is
a topic of current debate.l? Although the Model Standards touch
upon this issue, the guidance they provide is minimal. Standard
Four states that “A Mediator Shall Mediate Only When the Mediator
Has the Necessary Qualifications to Satisfy the Reasonable Expecta-
tions of the Parties.”*® Unfortunately, the Model Standards define
neither “Necessary” nor “Reasonable.” The comments that elaborate
upon this standard state that parties may choose a mediator if they
are satisfied with that individual’s background and qualifications but
acknowledge that training and experience often make a mediator
more effective.1® In addition, the description of the standard also pro-
vides that “[iln court-connected or other forms of mandated media-
tion, it is essential that mediators assigned to the parties have the
requisite training and experience.”® The key word “requisite,” how-
ever, is also undefined. The drafters’ use of broad, vague adjectives
such as “necessary,” “reasonable,” and “requisite” may reflect their
inability or unwillingness to resolve the current disagreement over

16. A mediator may provide the parties with legal information in a way that fully
complies with the standards of the legal profession yet still threatens the integrity of
the mediation process. It is possible that the mediator’s actions, though impeccable
through the lens of lawyers’ standards of professional conduct, could severely compro-
mise the mediator’s neutrality in the eyes of the parties. That is, attorneys’ ethical
standards may permit a mediator to provide the parties with legal information that
greatly favors one party over the other, but the disadvantaged party is likely to per-
ceive the mediator’s actions as inappropriately partial.

17. See, eg., Irene S. Said, The Mediator’s Dilemma: The Legal Requirements
Exception to Confidentiality Under the Texas ADR Statute, 36 S. Tex. L. Rev. 579, 626
(1995) (claiming training programs are inadequate to impart standards of conduct for
mediators); Joshua D. Rosenberg & H. Jay Folberg, Alternative Dispute Resolution:
An Empirical Analysis, 46 Stan. L. Rev. 1487, 1546 (1994) (suggesting steps to en-
sure an adequate supply of qualified evaluators).

18. MobpeL StanparDps Standard IV (emphasis added).

19. Seeid.

20. Id. (emphasis added).
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the proper extent or nature of mediator training.2? Although there
appears to be consensus within the ADR community that mediators
should have the “requisite” training, there is no agreement as to what
type or amount of training is sufficient. The Model Standards take
no stand on that question and, therefore, are not particularly helpful
to mediators and programs that are currently struggling with the dif-
ficult issues surrounding mediator training and qualifications.

Finally, the Model Standards fail to provide adequate guidance
to mediators in distinguishing cases ill-suited for mediation. Critics
argue that mediation may be an inappropriate dispute resolution pro-
cess when there are power imbalances between the parties.22 Many
mediators maintain that they have the skills and tools to address
most of the power imbalances that occur during mediation. There is
general consensus, however, that some cases simply are not suitable
for the mediation process, regardless of the mediator’s skills.23 For
example, mediators are typically wary of working with parties in
cases that involve issues of sexual, physical, or mental abuse.2¢ In
cases involving more subtle power imbalances, however, the ethical
norms are less clear. While some mediators will mediate cases in-
volving parties on significantly unequal footing, others contend that
such difficult disputes should be left to the court system which, at
least theoretically, will better protect the weaker party’s rights.26
The issue of which cases are “unsuitable” for mediation is a difficult

21. The comments do make two concrete suggestions regarding mediator qualifi-
cations: (1) mediators should provide parties with information regarding their train-
ing, background, and experience, and (2) parties choosing a mediator should have
access to the requirements necessary for mediators to appear on a list of potential
intervenors. See id. at Standard IV cmt.

22. See, e.g., Scott H. Hughes, Elizabeth’s Story, 8 Gro. J. LEcaL ETHics 563, 563
(1995) (arguing that power imbalances between the parties often unfairly impact me-
diated settlements); Phyllis Gangel-Jacob, Some Words of Caution About Divorce Me-
diation, 23 Horstra L. REV. 825, 834 (1995) (arguing that mediation is inappropriate
in cases where spouses have been abused physically, verbally, economically, or
through silence and alienation).

23. Grangel-Jacob, supra note 22, at 834 (“More or less, all of the proponents of
mediation have, after much prodding and admonition, carved out an exception for the
battered family. There is general acknowledgment that these folks are not candidates
for mediation.”).

24. Many states prohibit mediation in cases raising claims of physical or psycho-
logical abuse. Seg, e.g., CoLo. REV. STAT. ANN. § 13-22-311 (West 1989 & Supp. 1992)
(prohibiting court-referred mediation if a party claims physical abuse and is thereby
unwilling to mediate); DEL. CoDE ANN. tit. 13, § 711A (Supp. 1994) (prohibiting medi-
ation in cases involving domestic violence, unless victim is represented by counsel and
specifically requests mediation).

25. See Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100
Yare L.J. 1545, 1558, 1565-67 (1991).
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question that has not yet been satisfactorily answered.2¢ The Model
Standards, unfortunately, make no mention of this tough ethical
dilemma.

B. The Model Standards Fail to Inform Parties of the Mediation.

The second goal of the Model Standards is to inform and educate
parties about the mediation process.2? While it is true that the Model
Standards describe the major characteristics of mediation (e.g., medi-
ator neutrality or self-determination of the parties), the existence of a
set of “mediation rules” may have the unwanted effect of misleading
parties into believing that a singular “mediation process” exists.

In practice, mediators may serve a number of different func-
tions.28 Some provide parties with options, legal information, and
predictions or evaluation of potential court outcomes; others simply
focus on facilitating communication between the parties. Parties
generally have a preconceived notion of “mediation” and may not re-
alize the range of services that different mediators provide.2? Be-
cause the Model Standards do not distinguish between the various
“mediation processes” that exist, they perpetuate this myth of a “sin-
gular” mediation process.3? Instead of helping parties to understand
the differences between mediators and the costs and benefits of using
different types of mediators, the Model Standards imply that all
mediators perform essentially the same functions. In reality,
mediators provide very distinct services, depending upon the roles
they play as third-party intervenors.3! Ideally, information that par-
ties receive would educate them as to the various services that differ-
ent mediators provide. With this information, the parties could make
an informed decision as to the type of mediator that could best help
them resolve their dispute. Instead of alerting parties to the impor-
tance of selecting an appropriate mediation process, the Model Stan-
dards may mislead potential mediation consumers into believing that
all mediators provide identical services.

26. See Hughes, supra note 22, at 565.

27. See Preface to MODEL STANDARDS.

28. See Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies,
and Techniques: A Grid for the Perplexed, 1 Harv. NEGoTIATION L. Rev. 7, 8 (1996)
(noting that “a bewildering variety of activities fall within the broad, generally-ac-
cepted definition of mediation™).

29. See id.

30. See MoDEL StaNDARDS Introductory Note (“The model standards are in-
tended to apply to all types of mediation.”).

81. See Riskin, supra note 28, at 24-35 (describing common mediator roles and
approaches).
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C. The Model Standards Fail to Promote Public Confidence in
Mediation.

The final stated goal of the Model Standards is the promotion of
public confidence in mediation as a form of dispute resolution.32 The
Model Standards’ success in this regard is questionable. The main
“consumers” of the drafted materials are most likely those scholars
and practitioners who are already involved in the dispute resolution
field. Because the principles contained in the Model Standards are
both broad and vague, it is doubtful that these individuals will find
any new information regarding mediation that would increase their
confidence in the process. The individuals who could benefit most
from the drafted Model Standards (primarily members of the public
at large who have little knowledge of mediation) are highly unlikely
to read them. A disputant who is unfamiliar with mediation is much
more likely to pick up a reader-friendly pamphlet labeled -What is Me-
diation? Is It Right For You? than the Model Standards, which ap-
pear more formal and somewhat inaccessible. Thus, the Model
Standards are unlikely to meet the Joint Committee’s goal of increas-
ing public confidence in mediation.

II. TuaeE FRAMEWORK CHOSEN FOR THE MODEL STANDARDS MADE IT
MOogRe DiFFICULT FOR THE DRAFTERS TO ACHIEVE THEIR
STATED PURPOSES.

Although the Model Standards highlight important mediation
principles, they fail to provide adequate guidance and information to
mediators and mediation consumers. While part of the difficulty
stems from the awkwardly-drafted compromise positions they enun-
ciate, the Model Standards also rely on a framework that does not
address the contexts in which modern mediators operate. Despite
significant variations between the practices of mediators and attor-
neys, the Model Standards are fashioned after rules governing the
ethics of the legal profession.33 Even if the drafters had crafted each
of the substantive provisions differently, the structure of the Model
Standards’ principles, prohibitions, and duties makes it difficult, if
not impossible, for the Model Standards to achieve the drafters’

purposes.

32. See Preface to MODEL STANDARDS.

33. The structure of the Model Standards resembles those of the Model Rules and
the Model Code.
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