Practitioner’s Corner

Remodeling the Model Standards of
Conduct for Mediators

Jamie Henikoff7 & Michael Moffitt{

In the early 1990s, representatives from the American Arbitra-
tion Association, the American Bar Association, and the Society of
Professionals in Dispute Resolution formed a joint committee to draft
the Model Standards of Conduct for Mediators (“Model Standards™).
Although the Model Standards are not binding, they are intended to
inform both mediators and potential parties of the principles underly-
ing mediation. In this Article, we analyze the failure of the Model
Standards to achieve the drafters’ stated goals. We argue that this
failure stems not so much from the substantive provisions of the
Model Standards but rather from the drafters’ conceptualization of
their product.

The Model Standards provide only broad guidance with no
source for interpretation, no recognition of difficult ethical dilemmas,
and no enforcement mechanism. Unfortunately, this structure, along
with the variations among mediation practitioners, renders the
Model Standards uninformative to mediation consumers and un-
helpful to mediators. We argue that given the current state of media-
tion practice, it is important to develop an alternative analysis of
mediation ethics. The existing framework of the Model Standards
might prove useful if the mediation profession develops or central-
izes, but it does not address many of the difficult issues presently
facing practicing mediators. In this Article, we illustrate several
shortcomings of the existing Model Standards and encourage individ-
uals and organizations to develop alternative frameworks that better
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fulfill the current needs of the mediation profession. We conclude by
offering one model for such a framework.?

I. Tue MobpEiL STANDARDS FAIL TO ACHIEVE THEIR STATED GOALS.

The drafters of the Model Standards intended that their product
“[1] ... serve as a guide for the conduct of mediators; [2] . . . inform
the mediating parties; and [3] . . . promote public confidence in media-
tion as a process for resolving disputes.”? Although the text reflects
an impressive amount of work and careful compromises, the Model
Standards fail adequately to achieve each of these three purposes.

A. The Model Standards Fail to Serve as a Guide for Mediator
Conduct.

Because they are extremely broad, the Model Standards provide
little practical instruction to mediators. The concepts that the Model
Standards convey are basic and very similar to the non-controversial
material offered in most introductory mediation courses.® For exam-
ple, Standard Two, which addresses mediator impartiality, simply
states that “A Mediator Shall Conduct the Mediation in an Impartial
Manner.”™ This mandate provides little practical guidance to a medi-
ator who believes that she® faces a tough ethical issue involving im-
partiality. For example, if she perceives a power imbalance during a
mediation (e.g., if one party dominates the discussion due to differ-
ences in language skills), most mediators would agree that she
should take some action to ensure that the power imbalance does not
threaten the ability of the weaker party to assert his own opinions
and ideas and to participate fully in the mediation. Yet, certain ac-
tions that the mediator might take (e.g., asking the dominant party
to listen for a few minutes or directing more questions towards the

1. We would like to thank and acknowledge David Seibel for his active partici-
pation in many of the early discussions from which we developed this model
framework.

2. MobpEL STanDARDS OF CoNDUCT FOR MEDIATORS Preface (Joint Committee of
Delegates from American Arbitration Association, American Bar Association, and So-
ciety of Professionals in Dispute Resolution 1994) [hereinafter MODEL STANDARDS].

3. See CHrisToPHER W. MoORE, THE MEDIATION PROCESS: PRACTICAL STRATE-
GIES FOR REsoLvING CONFLICT 360-61 (2d ed. 1996) (outlining the content of a typical
mediation training program).

4. MopEeL StanparDs Standard II.

5. As an arbitrary convention for addressing gender-based language and as a
means of clarifying the use of otherwise vague pronouns, we refer to a mediator as
“she” and a mediation party as “he” throughout this Article.
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