Will This Case Settle? An Exploration of
Mediators’ Predictions

MICHAEL L. MOFFITT
TABLE OF CONTENTS

I INTRODUCTION ..cotrecereererurerenesanesneesasassessassssessssssssssnersssessnesssasssessrsasssas 40
I “PREDICTION” DEFINED .....ccceveerervuresuerreseesesssersesssssserassnsssanssarasessersssnss 42
A. Formulating PrediCtions ..........eocvcveesorersesssssenerssesessesssensssssasesesnas 43

B. Prediction Is Not “Evalugtion” .............eeieevirennsseecssscsuronensas 52

C. Prediction Signaling ..........eueueeecevcenerernrcensissiscsenssesssessessescsanne 54

III. FOUR STORIES OF MEDIATOR PREDICTIONS .....ccceeueetrrursereeneasesseesenanns 55
A. Accurately Predicting Settlement ......... eeseeretestseets s st aseneesnssansen 55

1. Inconsequential SigNal ............cuveursuverrcsrvsesurscsseenenseerereeeean 56

2. Influential Signal ..........eveoevevunvecseniiennecerneiereceseseesssaeessenenns 57

B. Accurately Predicting Non-Settlement.............coveeeeeeeneeerseeerenerenns 59

1. Inconsequential Signal ..........ciconuieureveseesverneeeenesrssiessrseesesesnns 60

2. Influential Signal ...........eecenuvvnriinienrnenneesseesesaesesssnssenes 61

C. Predicting Non-Settlement in a Case That Settles ........uuweeereenne. 63

1. Inconsequential SigRQl .............couevenecurecerevenurneerereeeesessesreeenns 63

2. Influential SigNAL ........ueoreeuecereareceeceeeesenirersseeessenesessesssens 64

D. Predicting Settlement in a Case That Does Not Settle ..................... 65

1. Inconsequential Signal ...........oeeeevevereeenrseeressesensrneresnenns veers 66

2. Influential Signal .......... tresnensnsnssasenssessnsntsantsasatsnsstasresarasessnanes 67

IV. A DIRTY LITTLE SECRET? UNTRUTHFUL PREDICTION SIGNALS .......... 69
A. Sending False Signals to Avoid DiSCOMfOTt..........ucvunneircrceencnnne. 69

B. Sending False Signals for Personal GQin ..........ucueeereveseereereenenes 70

C. Sending False Signals “Because It’s My Job to Be Optimistic” .....71

D. Sending False Signals Hoping They Will Be Influential .................. 72

E. The Implications of False Signaling .............cceeeeeveeevenecnveerrsnenans 72

V. INPRACTICE ..oucvurrrnircniienininsnssissecsesesessssenesssssssessassessossnsasssesesssnssensanns 73
A. Dampened Certainey ..........uwceceeeseneeeesosersesesssesesssssssssesssssssesssesens 74

* Michael L. Moffitt is a Lecturer on Law at Harvard Law School. This Article was
written primarily while he served as a Visiting Professor at The Ohio State University
College of Law. The Author wishes to thank Sarah Cole, Sheila Heen, Jamie Moffitt, Frank
E.A. Sander, Jeff Seul, Doug Stone, Nicole Scozzie, and Rachel Viscomi for their assistance
and encouragement in the development of this Asticle.

39

HeinOnline --- 16 Ohio St. J. Disp. Resol. 39 (2000-2001) |




OHIO STATE JOURNAL ON DISPUTE RESOLUTION [Vol. 16:1 2000]

B. Timing Prediction Formulation and Signaling ...................ccccuu.... 79

C. Prediction Plus: The Merits of “If. . . Then” Statements ................ 80

1. If [information is correct] Then . . . [prediction] ..................... 81

2. If [behavior continues] Then . . . [prediction] .............ceowen... 32

D. FOor WAat PUTDOSE? ....ovuevvenreieerceireirisiisicsscsnissssssssosesssesssisssssssns 83

VI. OBJECTIONS TO MEDIATOR PREDICTION ....ceevvieicrreeernnerrnresnssasessenessanes 84
A. Think No Evil: Do Not Even Formulate a Prediction ...................... 84

B. Speak No Evil: Do Not Signal Your Predictions Even If You Have
Formulated ORe ...........ouoeeovrevcaeneeiieneereceniesscecststseeastssassssssens 86

VII. CONCLUSION ...ccocrtererureirrreaaessessesursessesessssassssessssessrssesssssssssesssssnssssssassses 89

I. INTRODUCTION

Will these parties reach an agreement? Inside the heads of most mediators,
this question arises at one point or another. Mediators differ on the ways in
which they go about answering that question. Some explore the question very
systematically, using a sophisticated model for analyzing the substance of the
dispute. Some place primary importance on the behavior or communication
patterns of the disputants. Others base their assessments largely on instinct,
experience, or “gut feel.” Still others explore the answer only at the subconscious
level, and some may fight the urge to answer it altogether. Most mediators at
least consider this question—forming a prediction about the likelihood of
settlement in a case.

This Article explores how mediators treat the question of prediction—their
internal assessment of how likely it is that the disputants will reach an agreement.
It begins by offering a definition of “prediction” in the context of mediation and
offers a framework for understanding the basic dynamics under consideration.
Rational and non-rational influences on parties’ behavior make prediction an
uncertain enterprise in virtually all cases. Recognizing this, this Article then
considers potential impacts if a mediator were to share her! predictions with the
disputants. To do this, this Article explores four different “stories,”? each of

! As a convention for handling gender-linked pronouns, I will consistently refer to the
mediator as “she,” and to each of the parties as “he.”

2 The “stories” are simplifications of actual mediations I have conducted, observed, or
learned about during interviews with practicing mediators. Each has been cleansed of any
information that might identify the actual parties or nature of the dispute. As you will note,
the information that has been removed—most particularly the substance of the disputes—is
not important. What is important is the dynamic observed by the mediators, their predictive
comments, and the apparent impact of those comments.
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which describes a mediation in which a mediator formulates a prediction and
then signals it to the disputants. The disputes considered in each story have been
simplified for purposes of illustration and reflection.

The first two stories consider accurate mediator predictions—instances when
a mediator’s prediction matches the ultimate outcome of the mediation. In the
first story, the mediator formulates an “optimistic prediction”—a belief that the
case will settle. She shares it with the parties, and in fact, the case winds up
settling. In the second story, the mediator forms and shares a “pessimistic
prediction” in a case that eventually fails to settle. What might explain the
mediator’s accurate prediction? One possible answer is a passive assessment of
prediction. It suggests that the mediator is a well-informed observer who has
simply run her calculations correctly. The sharing of her conclusion, by this
explanation, has no impact on the outcome of the dispute itself. A second
possible answer is a causal one. In the first story, it suggests that by sharing her
prediction, the mediator induced behavior from the parties that was conducive
to settlement. That is, the fact that the mediator in the first story shared an
optimistic prediction with the parties made their settlement more likely than it
would have been without any prediction signal. In the second story, it is possible
that the mediator’s pessimistic prediction signal caused, in part, the non-
settlement she predicted.

Perhaps more interesting are the final two stories, in which the mediator’s
prediction proves to be inaccurate. The third story involves a mediator who
thought that a case would not settle, told the parties as much, and then watched
as the parties arrived at an agreement. In the final story, a mediator believes that
a case is destined to settle and shares that belief with the parties, only to see the
talks fall apart. In seeking to explain why this might happen, it is important to
recognize that the mediator may have merely miscalculated the likelihood of
settlement. The information on which a mediator bases her prediction is
tremendously complex, and it is not static throughout a mediation. Mediators will
sometimes predict poorly. It is also possible, however, that the mediator’s
prediction signal caused a change in the parties’ behavior. This Article explores
several reasons why parties may, upon hearing a mediator’s pessimistic
prediction, change their behavior in a way that is conducive to settlement.
Similarly, there are reasons why optimistic predictions may, counter-intuitively,
encourage behavior that makes settlement less likely.

Each of the above stories assumes that the mediator signals to the parties the
prediction she actually holds. In practice, there may be reasons mediators will
choose to send a false signal—suggesting that settlement is likely when in fact
the mediator believes it is unlikely, or vice versa. While there are a number of
possible explanations for mediators’ misrepresentations around prediction, there
are also considerable ethical and functional implications of such decisions.
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While recognizing that the inquiry around mediation prediction is only in its
infancy, this Article offers several observations about the practice of prediction
formulation and prediction signaling. How certain must a mediator be before she
formulates or signals a prediction? At what point in the mediation should she
consider predictions? What options does she have in formulating her predictive
statement or signal if she wants to maximize the impact of her prediction?
Ultimately, this Article suggests that prediction can constitute an appropriate and
helpful service a mediator might provide to disputants.

Prediction practice is certainly not a central part of current mainstream
conceptions of mediation. It is one of many stones yet unturned regarding
mediation practice. Still, there are a number of predictable objections to its
inclusion or consideration within the concept of “good mediation.” This Article
explores some of those objections to mediator prediction, offers some tentative
responses, and suggests the need for further exploration of the concept of
mediators’ predictions.

II. ”PREDICTION” DEFINED

For purposes of this Article’s analysis, the term “prediction” refers to one
very specific thing: the mediator’s assessment of the likelihood of settlement.
Prediction does not mean a guess as to the particular outcome or point of
settlement (e.g., “I think the parties will settle on $30,000”). Prediction also does
not intend to speak to what outcome would likely be imposed by a non-party in
the absence of a resolution (e.g., “I think a court would grant the defendant
$10,000”). Instead, the term prediction describes only the mediator’s sense of
whether or not the parties will arrive at a settlement in the dispute.

This Article describes prediction within the context of the mediation of a
discrete and finite dispute. This is certainly not the only context in which
mediation is appropriate. It is not even the only context in which prediction may
be appropriate. This Article restricts its discussion to such contexts, however,
because it is easiest to describe the dynamics in terms of basic frameworks from
the traditional negotiation literature. For example, the analysis in this Article
does not aim to consider a situation like a marriage or the formation of a
partnership because it would be senseless to speak of the outcome in such
situations in terms of settlement.3 Instead, this Article considers disputes or other
discrete transactions in which the parties may or may not reach a resolution on
the full set of issues in question. Such situations may permit the formulation of

3 Prediction might apply, however, in the context of divorce—a situation in which it
would be reasonable to believe that all of the outstanding issues in dispute had been
resolved.
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a clean prediction—the assessment of the likelihood that the parties will, in fact,
reach a resolution on all of those issues.

A. Formulating Predictions

There are many different bases on which a mediator might formulate her
prediction. Indeed, there has been no empirical research on the descriptive
question of how practicing mediators assess the likelihood of settlement in
various situations. Still, it is safe to imagine that a mediator’s training, style, and
stance toward mediation will color the way in which she formulates a prediction.
Some mediators will favor heavily analytic approaches to considering the
substance of the dispute. Others will look more closely at the ways in which the
parties are frarning the dispute, how they are communicating with each other, and
the degree to which they appear intransigent. This Article does not aim to answer
the question of how mediators should formulate predictions, and instead
recognizes that there may be many different leading indicators of the likelihood
of settlement.

To illustrate the concept of prediction in the context of a mediation, the
example immediately following is modestly analytic in nature. The example does
not provide any information about the mediator’s assessment of the affect
between the parties, their communication patterns, or any other non-quantifiable
aspect of bargaining. In that sense, the example is more limited than the methods
most practicing mediators use to formulate predictions, and it is not intended to
be normative. Instead, it is designed to offer a simple basis for illustrating the
concept of prediction.

Consider an overly simplified dispute? in which there are two parties: IT and
A. Party I is the plaintiff, the one making a claim for payment. Party A is the
defendant, the one from whom Party IT is seeking payment. In this case, assume
also that there is only one is§ue: the amount of money A is to pay I1. All other

4 The concept of prediction may apply to mediation in a deal-making context as well
as to dispute resolution. Currently, however, mediation is most commonly practiced in a
dispute resolution forum, and this context provides the simplest examples to illustrate
prediction formulation and signaling. For an interesting treatment of the question of neutrals
serving as brokers in deal-making contexts, see Scott Peppet, Alternative Deal-Making: The
Use of Lawyer-Neutrals in Transactions (Jan. 30, 2000) (discussion draft, on file with
author).
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terms have been fixed or are irrelevant. Assume that the question is purely a
distributive one.’

For purposes of setting up a simple preliminary case for consideration,
assume also that IT and A have not spoken with each other in advance of the
mediation. The parties, therefore, know nothing about each other’s perceptions
of the case. Both IT and A have spoken with the mediator privately, however, and
each has candidly® revealed his perspective on the dispute. During those
conversations, each party revealed his reservation value—the price point beyond
which he would be unwilling to make an agreement.” I will label the plaintiff’s
and the defendant’s reservation values RV and RV,, respectively.

Imagine that the information collected by the mediator revealed the situation
described in Figure 1. The plaintiff, I'l, would be willing to settle the case for any
amount greater than $200,000. The defendant, A, would be willing to pay up to
$400,000 to settle the case.

Figure 1. ALarge ZOPA

$100,000 $200,000 $300,000 $400,000 $500,000

. C ] R
) C ]

RV RVa

Theoretically, IT and A would be happy with any agreement
between $200,000 and $400,000

5 This case description parallels, in most respects, what Howard Raiffa refers to as “the
canonical case of distributive bargaining.” HOWARD RAIFFA, THE ART AND SCIENCE OF
NEGOTIATION 56 (1982). It differs from Raiffa’s highly structured bargaining scenario in that
it does not provide for probabilistic distributions of the parties’ reservation values. I have
never encountered a case meeting these simplifying assumptions in my own experience, and
I believe they must be rare. Nevertheless, such constraints on the baseline hypothetical
permit cleaner calculations, and I will adopt them for these purposes.

6 This Article will consider later the complications posed by partial disclosure or
intentional misrepresentation. For now, assume that the parties disclose fully and honestly
those things indicated in exchanges between the mediator and parties.

7 For a useful, introductory discussion of the term “reservation value,” see ROBERT H.
MNOOKIN ET AL., BEYOND WINNING: HOW LAWYERS HELP CLIENTS CREATE VALUE IN
NEGOTIATION (forthcoming 2000); see also DAVID A. LaX & JAMES K. SEBENIUS, THE
MANAGER AS NEGOTIATOR: BARGAINING FOR COOPERATION AND COMPETITIVE GAIN 119
(1986). Some authors have adopted the term “reservation price” to signify the same thing.
RAIFFA, supra note 5, at 44-51.
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In this case, the “zone of possible agreement” (ZOPA)? between the parties’
reservation values is large. Any settlement option between $200,000 and
$400,000 would be superior to both parties’ reservation values.

Is this case likely to settle? If one assumes that the parties are economically
rational, that the dispute is a single issue distributive case and that no additional
information or issues will emerge, a case like this one should settle. It would be
reasonable for a mediator with access to the information described in Figure 1
to formulate an optimistic prediction—one that suggests that settlement is likely.?

In a mediation involving human parties, rather than simplified and
economically rational actors, a mediator might reasonably conclude that she does
not have enough information to formulate a prediction with certainty.
Psychological or emotional issues may prevent the parties from objectively
evaluating the merits of a proposal.!? The parties may lack the experience or
creativity to discover the full range of possible settlement options. One party or
the other may lock himself into a value-claiming negotiation strategy that
precludes commitment on an otherwise efficient and acceptable proposal.!l
There may be principal-agent issues or constituents’ interests that cloud the
calculation.1? Organizational or structural constraints may prevent appropriate
communication or decision-making processes.! The interpersonal dynamic

8 Howard Raiffa originally employed the terms “zone of agreement” or “potential zone
of agreement” to describe the range within which the parties might agree on an option that
is superior to each party’s reservation value. RAIFFA, supra note 5, at 44-51. This Article
adopts the label “zone of possible agreement” or “ZOPA,” as described by Professor
Mnookin. MNOOKIN ET AL., supra note 7.

9 The use of a normative label such as “optimistic” or “pessimistic” to describe
mediation outcomes risks overstating the importance of settlement in a mediation context.
Indeed, some mediation scholars have suggested that a mediator who aims solely to produce
settlement risks inappropriately influencing parties’ decisions and prejudicing parties’
interests. Joseph B. Stulberg, Facilitative Versus Evaluative Mediator Orientations: Piercing
the ‘Grid’ Lock, 24 FLA, ST. L. REV. 985, 991-92 (1997). I elect to use the terms here
because they strike me as the most elegant (word-efficient) way of communicating the
concepts of believing that a case will or will not settle.

107 ee Ross, Reactive Devaluation in Negotiation and Conflict Resolution, in BARRIERS
TO CONFLICT RESOLUTION 26, 2742 (Kenneth J. Aarow et al. eds., 1995).

11 The strategy of making commitments can yield important competitive advantages to
a bargainer, provided certain conditions are met. THOMAS SCHELLING, THE STRATEGY OF
CONFLICT 22-28 (1960). However, such commitments may also preclude further exploration
of options for joint gains.

12 MNOOKIN ET AL, supra note 7, at 73-91 (describing the negotiation tensions between
principals and agents).

13 Robert H. Mnookin & Lee Ross, Introduction to BARRIERS TO CONFLICT
RESOLUTION, supra note 10, at 19-20.
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between the parties may not be conducive to settlement. There simply may not
be a “positive mood” in the room.!4 And the list goes on. Any of these factors
could create a condition in which the parties would fail to agree to a settlement
option which appears rationally to be superior to both parties’ reservation values.
Absent full information about this range of factors, a mediator might be less than
certain about her assessment of the likelihood that the case will settle.

Consider the situation if the parties had different reservation values, ones
that created no ZOPA. 13 In this scenario, A is willing to pay up to $200,000 to
settle the claim, while IT will not accept less than $400,000.

Figure 2. No ZOPA

$100,000 $200,000 $300,000  $400,000 $500,000
< ] [ >

RVa RVn

No settlement options would be superior
to both parties' reservation values.

In this case, no possible settlement option would provide both parties with
more value than their walkaway alternatives. If this were a dispute between two
human negotiators, a mediator might consider whether one or both might later
change his reservation value, or whether there might be some way to create value
by adding issues beyond merely the amount of payment or through some other

14 Some experimenters have discussed the favorable impacts of a “positive mood” on
integrative performances by the parties. E.g., Peter J. Carnevale & Alice M. Isen, The
Influence of Positive Affect and Visual Access on the Discovery of Integrative Solutions in
Bilateral Negotiation, 37 ORG. BEHAV. & HUM. DECISION PROCESSES 1, 2~4 (1986) (arguing
that positive affect promotes integrative bargaining behavior).

15 See infra fig. 2.
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