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I. INTRODUCTION

Will these parties reach an agreement? Inside the heads of most mediators,
this question arises at one point or another. Mediators differ on the ways in
which they go about answering that question. Some explore the question very
systematically, using a sophisticated model for analyzing the substance of the
dispute. Some place primary importance on the behavior or communication
patterns of the disputants. Others base their assessments largely on instinct,
experience, or “gut feel.” Still others explore the answer only at the subconscious
level, and some may fight the urge to answer it altogether. Most mediators at
least consider this question—forming a prediction about the likelihood of
settlement in a case.

This Article explores how mediators treat the question of prediction—their
internal assessment of how likely it is that the disputants will reach an agreement.
It begins by offering a definition of “prediction” in the context of mediation and
offers a framework for understanding the basic dynamics under consideration.
Rational and non-rational influences on parties’ behavior make prediction an
uncertain enterprise in virtually all cases. Recognizing this, this Article then
considers potential impacts if a mediator were to share her! predictions with the
disputants. To do this, this Article explores four different “stories,”? each of

! As a convention for handling gender-linked pronouns, I will consistently refer to the
mediator as “she,” and to each of the parties as “he.”

2 The “stories” are simplifications of actual mediations I have conducted, observed, or
learned about during interviews with practicing mediators. Each has been cleansed of any
information that might identify the actual parties or nature of the dispute. As you will note,
the information that has been removed—most particularly the substance of the disputes—is
not important. What is important is the dynamic observed by the mediators, their predictive
comments, and the apparent impact of those comments.
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