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[02-01-02] Oregon School Employees Association, Complainant v. Bandon School District #54, 
Respondent / Case Nos. UP-26/44-00

Oral argument before the Board on May 30, 2001, upon Respondent's objections to a recommended 
decision issued by Administrative Law Judge (ALJ) Vickie Stilley-Cowan on February 5, 2001, 
following a hearing on November 30, 2000, in Bandon, Oregon. The hearing closed on January 2, 2001, 
upon receipt of the parties' post-hearing briefs.

Michael J. Tedesco, Attorney at Law, 15050 S.W. 150th Court, Beaverton, Oregon 97007, represented 
Complainant.

Bruce A. Zagar, Attorney at Law, Garrett, Hemann, Robertson, Jennings, Comstock & Trethewy, P.O. 
Box 749, Salem, Oregon 97308-0749, represented Respondent.

Oregon School Employees Association (OSEA) filed an unfair labor practice complaint (UP-26-00) 
against Bandon School District No. 54 (District) on June 12, 2000, claiming District violations of ORS 
243.672(1)(e) and (a). OSEA alleged that the District committed an unlawful unilateral change in a 
mandatory subject of bargaining by failing to offer a senior bus driver the opportunity to drive a bus 
route available due to the temporary absence of the regular driver. OSEA also alleged that the District 
retaliated against the driver because of her protected union activities. OSEA filed a second complaint 
(UP-44-00) on September 1, 2000, alleging that the District further retaliated against the driver because 
of her union activity, in violation of ORS 243.672(1)(a), when it disciplined her for not taking a break. 
The District timely responded to both complaints and denied the allegations. The ALJ consolidated the 
complaints for hearing.

The issues presented are:

(1) Did the District commit an unlawful unilateral change in violation of ORS 243.672(1)(e) when it 
failed to offer Denise Pierce, a senior bus driver, the opportunity to temporarily drive a longer bus route? 

(2) Did the District retaliate against Pierce because of her union activity in violation of ORS 243.672 (1)
(a)?

The ALJ determined that the status quo, established by past practice, was that the District offered 
temporarily available, longer bus routes to senior bus drivers. The ALJ, therefore, concluded that the 
District violated subsection (1)(e) in failing to offer a temporarily available longer bus route to senior 
driver Denise Pierce. The ALJ also concluded that the District unlawfully retaliated against Pierce in 
violation of subsection (1)(a). Although we modify the reasoning of the recommended order, we agree 
that the District violated (1)(e) and (a).

Having the full record before it, this Board makes the following:
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RULINGS

1. After the close of the hearing, the District sought to introduce additional evidence regarding the 
Bureau of Labor and Industry's (BOLI) determination of Pierce's June 2000 BOLI complaint. The ALJ 
did not receive this evidence because it was introduced after the close of the hearing, and she determined 
it had no relevance to the issues presented to this Board. 

The District objects to the ALJ's ruling. The District argues that it submitted the BOLI determination 
before the recommended decision was issued, and that the BOLI determination is relevant since, at 
hearing, the ALJ received into evidence Pierce's BOLI complaint. 

The ALJ admitted Pierce's BOLI complaint after OSEA's counsel represented that the document showed 
the consistency of Pierce's legal position. While we understand it was admitted for that limited purpose, 
neither the BOLI complaint nor determination letter are relevant to the issues presented here under the 
Public Employee Collective Bargaining Act (PECBA). The ALJ, therefore, incorrectly admitted the 
BOLI complaint, and we do not consider it. The BOLI complaint and determination letter are excluded.

2. The ALJ's remaining rulings were reviewed and are correct.

FINDINGS OF FACT

1. OSEA is a labor organization and the exclusive representative of a bargaining unit of classified 
employees employed by the District, a public employer.

2. OSEA and the District were parties to a collective bargaining agreement effective July 1, 1997 
through June 30, 2000. At the time of hearing, the agreement had expired and the parties were engaged 
in negotiations for a successor contract. 

3. Article 8 of the 1997-2000 agreement provided:

"EMPLOYMENT, TRANSFER, AND PROMOTION

"A.Classified employees are subject to reassignment at any time, particularly during school vacation 
periods. Assignments made during vacation periods are understood to be temporary with no change in 
salary or classification involved. Assignment changes which are permanent will reflect a salary change. 
The salary will be adjusted according to assignments and experience.

"(1)Working out of Range: An employee temporarily assigned by the District (for more than five 
consecutive working days) during the school year to replace an absent employee who is in a higher 
classification shall be considered acting out of classification. Said employee shall be entitled to the rate 
of pay that is the comparable step in the new classification range which provides a salary one step higher 
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than the salary he/she was receiving prior to the assignment, or the rate of the first step of the new 
classification range, whichever is greater, from the first day of the assignment.

"B.When making transfers or when filling vacancies, the District will give consideration to employees 
[sic] training, experience, specific achievements, length of service to the District, and the wishes of the 
employee. However, it is understood that vacancies are filled at the discretion of the District.

"* * * * *

"E.Seniority shall be defined as a privileged status attained by length of continuous service ordinarily 
within a job classification. However, within a job classification, 40 hours a week, 12 months a year 
employees shall have seniority over those who work less hours per week and less months per year. In the 
event of a temporary reassignment in another classification or layoff, there shall be no loss of seniority 
when reassigned to the original classification. The job classification for the purpose of the agreement 
and seniority clause shall be:

"Educational Assistant

"Library Assistant I

"Special Education Assistant

"Library Assistant II

"Secretary

"Custodial/Maintenance

"Bus Driver

"Baker

"Cook's Helper

"F.When the District selects from within to fill a vacancy and the applicants have equal qualifications, as 
determined by the Superintendent, preference will be given to the applicant with the most seniority.

"G.When a vacancy occurs within the above job classifications, the Association president shall receive 5 
copies of the notice before the vacancy is advertised." 

4. Article 19 of the collective bargaining agreement sets out the multi-step grievance procedure which 
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culminates in a final decision made by the school board.

5. Article 20, Term of Agreement, provides, in pertinent part:

"B.The District and the Association, for the life of this agreement, each voluntarily and unqualifiedly 
waives the right, and each agrees that the other shall not be obligated to bargain collectively with respect 
to any subject matter, even though such subjects or matters may not have been within the knowledge or 
contemplation of either or both of the parties at the time they negotiated or signed the agreement. All 
terms and conditions of employment not covered by this agreement shall continue to be subject to the 
Board's direction and control" 

6. At all relevant times, Denise Pierce was a District school bus driver and a member of OSEA. At all 
relevant times, Sandra Sowers was a District school bus driver, a member of OSEA, and Pierce's mother.

7. Sowers is the most senior driver and Pierce is the second most senior driver.

8. During the summer of 1999, the former school superintendent retired. Then-principal of Bandon High 
School, Kenny Kent, was promoted to superintendent effective July 1, 1999.

9. Also during the summer of 1999, former Transportation Supervisor Darwin VanLeuven was on 
disability leave. VanLeuven had been the transportation supervisor for approximately 13 years. Up until 
the early part of September 1999, it was unclear whether VanLeuven would be able to return to his 
position. During VanLeuven's absence, Sowers acted as the transportation supervisor/dispatcher. Sowers 
regularly filled in during VanLeuven's prior absences.

10. Pierce was assigned to Sowers' route while Sowers was acting supervisor.

11. In September 1999, VanLeuven retired from his position. The bus drivers assumed that Sowers 
would become the transportation supervisor. However, Superintendent Kent, at the suggestion of 
Maintenance Supervisor Bob Thompson, combined the supervisory duties of both the Maintenance and 
Transportation Departments into one director of operations position. Thompson was appointed to the 
new position.

12. The District created two nonsupervisory positions to cover the functions of trainer and dispatcher. 
OSEA and the District negotiated the terms and conditions of employment for these two positions. 
Sowers was active in negotiations for OSEA.

13. The District offered the new positions to Sowers. Sowers declined the positions because she believed 
the compensation was too low.(1) 

14. Subsequently, the District placed Mary Strain in the dispatcher position and hired an outside trainer 
until the District could train someone to fill the trainer position.(2)
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15. During March and April 2000, Pierce complained to the District that her schedule did not allow her 
time to take breaks as mandated by State law.(3) When the District took no action, Pierce consulted with 
OSEA representative Kenn Kennedy. Kennedy advised Pierce to file a complaint with BOLI. Pierce 
followed Kennedy's advice and filed a complaint with BOLI.

16. In March 2000, Strain approached school aide Ruth Hill and asked if Hill would ride as an aide on 
Pierce's bus. Strain and Kent both indicated to Hill they wanted to get enough information on Pierce to 
get Pierce fired. Hill stated she would ride with Pierce. Strain excitedly told Thompson that Hill "would 
do it." 

17. Hill had no personal or work-related problems with Pierce. After three days, Hill asked Kent to be 
relieved of riding with Pierce. Hill felt uncomfortable with the District's tactics.

18. Sowers' assignment was one of the longer bus routes--approximately eight hours per day. In April 
2000, Sowers was injured and unable to return to work for approximately four months. At that time, 
Pierce's assigned bus route was approximately six hours per day. Both routes transported children with 
special needs.

19. Strain told Pierce that a substitute driver would cover the first day of Sower's absence but that Pierce 
would assume Sowers' route beginning the second day. 

20. When Pierce reported for work the following day, Operations Director Thompson told her she would 
not be assigned to Sowers' route.(4) Thompson filled Sowers' route with a substitute. Substitutes are 
excluded from the bargaining unit. 

21. The practice for filling a bus route available due to the temporary absence of a bus driver was: if the 
driver's absence was for five days or more, and if the route was longer, i.e., involved more work hours, 
the route was offered to the next senior bus driver. The next senior person had the option of accepting or 
declining the temporary position. Vacancies of five or more days are the exception rather than the norm, 
occurring approximately two to three times per year. Absences of less than five days were normally 
filled by a substitute.(5)

22. In a letter dated April 7, 2000, Kennedy notified Thompson that OSEA intended to file unfair labor 
practice charges alleging that the District refused to move Pierce up into Sowers' bus route, and 
retaliated and discriminated against Pierce because she contacted BOLI about her lack of breaks as 
required by the collective bargaining agreement and State law. 

23. On or about April 12 and 13, 2000, Kennedy and Kent discussed Pierce's break-time complaint and 
the District's refusal to move her to Sowers' bus route. Kent told Kennedy that he was getting tired of 
Pierce's "B.S."
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24. In response to the BOLI investigation, the District adjusted Pierce's schedule to allow for breaks. 
BOLI approved the District's proposed schedule as follows: Pierce had from 12:07 p.m. to 2:25 p.m. to 
take a break at Sunny Hill School, drive to the education service district (ESD), wash or refuel the bus, 
eat lunch, finish washing or fueling as needed, drive to Sunny Hill School, and take a second break. 

25. Pierce requested that Strain contact Sunny Hill School and delay bringing out one of the students 
until Pierce finished her break. Superintendent Kent contacted Kennedy on April 12, 2000, and told 
Kennedy that he was to instruct Pierce to "adjust" her schedule as necessary. Kent told Kennedy he did 
not care when Pierce took her breaks as long as the bus was fueled, cleaned, and all schedules were kept. 
Kent also sent a memorandum to Pierce to this effect. 

26. On April 17, 2000, Pierce, through OSEA, grieved both the District's refusal to move her up to the 
longer route and the District's alleged retaliation against her based on her filing a BOLI complaint and 
her union activities. OSEA withdrew this grievance by letter dated May 5, 2000. 

27. During this time frame, the morale of the Transportation Department declined. Eventually 
employees became polarized, with senior employees Sowers and Pierce in one camp and some junior 
employees in the other. Some employees were sympathetic with Sowers and Pierce and others were not. 
Bill Warner (driver trainer) and Strain talked to those employees who were not supportive of Sowers and 
Pierce and requested that they write letters about Pierce to Kent. These employees wrote letters to OSEA 
complaining of Pierce's attitude and disagreeing with OSEA's pursuit of Pierce's grievances. In one 
letter, these employees stated that only negative things have happened because of Pierce's and OSEA's 
pursuit of these issues. Those negative items were listed as the District (1) imposing a mandatory half 
hour unpaid lunch break on activities over six hours,(6) (2) a growing District frustration with bus 
service personnel that could lead to contracting out, and (3) the possibility of having to switch to time 
cards and clocking in and out. These employees attributed the above District's actions directly to Pierce's 
complaints and requested OSEA to cease pursuing the grievances. 

28. These same employees, at the suggestion of Warner and Strain, also wrote letters to Superintendent 
Kent, complaining that Pierce was rude to them at work and voicing their disagreement with OSEA's 
pursuit of Pierce's grievances. 

29. On or about April 17, 2000, Bus Aide Dawn Pierce (no relation) and Dispatcher Strain went to Kent. 
Dawn Pierce complained about Denise Pierce's lack of communication and consideration. She told Kent 
that Denise Pierce changed her route often and that the schedule between the last drop-off and first pick-
up in the afternoon was haphazard. 

30. On April 17 at 12:14 p.m., Kent drove to Coos Bay and waited by the North Bend bridge to see if 
Pierce's bus came by. He waited there until 12:35 p.m., but did not see the bus. He then left and checked 
for the bus at the ESD, the union office, the Pony Village Center, BiMart, and, finally, WalMart. The 
bus was at WalMart. Dawn Pierce was on the bus. He asked Dawn how long they had been there. Dawn 
said about 25 minutes. He asked if Denise went to the ESD. Dawn told him, yes, that Denise had washed 
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the bus for approximately 20 minutes. He asked if they had taken a break at Sunny Hill. Dawn told him, 
no, that they dropped off the last student at Sunny Hill, proceeded to the ESD, and then to WalMart.(7)

31. On April 17, 2000, Kent sent a letter of concern to Pierce stating, in pertinent part:

"* * * You have indicated several times that you do not get proper time for a break on your route. We 
have made those accommodations with the blessing of BOLI. Yet today you neglected to take your 
morning break as scheduled proceeded to the ESD for approximately twenty minutes then went to 
WalMart until 2:00 PM.

"Please be aware that if you persist on not keeping with your required duty schedule, you may 
jeopardize your employment." 

32. There was no evidence that the District had disciplined any other employee for not taking a break. 
Other District employees sometimes work through their lunch and break periods.

33. In a letter dated April 28, 2000, OSEA protested the April 17 disciplinary letter issued to Pierce and 
requested that it be removed from her personnel file. OSEA included a written statement of Sunny Hill 
Instructional Assistant Carolyn Breedlove, which provided that on April 17, Breedlove talked with 
Denise Pierce while Denise was on break from 12:00 p.m. until 12:15 p.m. at Sunny Hill School. 

34. On May 2, 2000, Kent responded to OSEA's April 28 letter. He stated that he waited at the North 
Bend bridge from 12:10 p.m. until 12:45 p.m., and that if Pierce had left Sunny Hill School at 12:15 p.
m., she should have passed him at 12:25 p.m.(8) Kent did no further investigation. He did not speak with 
Breedlove, nor did he question Pierce.

CONCLUSIONS OF LAW

1. This Board has jurisdiction over the parties and subject matter of this dispute.

2. The District violated ORS 243.672(1)(e) when it failed to offer Senior Bus Driver Denise Pierce the 
opportunity to temporarily drive a longer bus route. 

3. The District violated ORS 243.672(1)(a) by refusing to offer Pierce the longer bus route and by 
issuing a warning letter to Pierce because of her protected activity.

DISCUSSION

This complaint arises from two disputes involving bus driver Denise Pierce. OSEA first charges that the 
District unlawfully refused to allow Pierce to fill in on a longer bus route during the regular driver's four-
month medical absence. OSEA also charges that the District unlawfully disciplined Pierce because she 
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complained about not getting required rest breaks. We conclude that the District unlawfully changed an 
employment relations condition when it refused to let Pierce fill in for the absent driver. We also 
conclude that the District retaliated against Pierce for her rest break complaint, both by denying her the 
opportunity to fill in on the longer bus route and by disciplining her for not taking a rest break.

The district unilaterally changed an employment condition that was mandatory for bargaining when 
it denied pierce the opportunity to fill in on a longer bus route

The duty to bargain in good faith under the PECBA prohibits unilateral changes in mandatory subjects 
of bargaining. When presented with a claim of unlawful unilateral change, this Board determines 
whether there was a change in the status quo of a mandatory subject. An employer often will defend 
against such charges by claiming that it has no duty to bargain, during the term of a collective bargaining 
agreement, because: (1) the subject is not mandatory, (2) it has completed its duty to bargain over the 
employment condition, and/or (3) the exclusive representative has waived its right to bargain over the 
employment condition. See, generally, OSPOA v. State of Oregon, Case No. UP-24-00, 19 PECBR 552, 
559-560 (2001). 

The District failed to offer Pierce, a senior bus driver, the opportunity to drive a bus route available due 
to the temporary absence of another bus driver. The driver's absence was for more than five days. The 
route was longer than Pierce's regular route, which meant more work time and wages for Pierce. After 
initially telling Pierce she could drive the available route, the District hired a substitute driver.

OSEA argues that the District's failure to offer the route to Pierce constituted an unlawful unilateral 
change, in violation of ORS 243.726(1)(e). According to OSEA, the status quo was that senior bus 
drivers were offered a longer bus route when available due to the temporary absence of another bus 
driver. OSEA claims that this status quo is established by longstanding past practice. 

The District asserts that the matter at issue does not concern a mandatory subject of bargaining, but 
rather permissive bargaining subjects. The District also defends against this claim by arguing that the 
status quo was established by the 1997-2000 labor agreement.(9) The District argues that there is "clear 
and unmistakable evidence" that the District already bargained over the subject of this complaint. The 
District asserts that Article 8(B) specifically references the filling of vacancies and provides that the 
District has discretion in filling vacancies. The District reasons, therefore, that it has completed its duty 
to bargain, and it had the discretion to hire a substitute rather than offer the longer route to Pierce.

Status quo and bargaining status

A working condition may become the "status quo" by work rule, policy, terms of an expired contract, or 
past practice. In each instance, we determine whether the parties, by their words or actions, have defined 
their rights and responsibilities with regard to a given employment condition. Coos Bay Police Officers' 
Association v. City of Coos Bay and Coos Bay Police Department, Case No. UP-61-92, 14 PECBR 229 
(1993). 
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In this case, the facts show that the District had a past practice of offering senior bus drivers the 
opportunity to drive a longer bus route available due to the temporary absence of another driver.(10) A 
longer route means more hours, and therefore increased wages, for the senior drivers. In order for this 
practice to apply, the regular driver had to be absent for more than five days. Senior drivers were offered 
the route, although they did not have to accept it. 

The District argues that it has not made an unlawful unilateral change because this matter does not 
concern a mandatory subject of bargaining. The District claims that the disputed topic involves 
scheduling of work, assignments, and transfers of the workforce which are permissive subjects of 
bargaining.

In a number of cases, this Board has determined that bidding job assignments by seniority, on balance, is 
permissive for bargaining. See Springfield Police Association v. City of Springfield (on remand), Case 
No. UP-37-94, 16 PECBR 139, 145-146 (1995);(11) AOCE v. State of Oregon, DOC, Case No. UP-91-
93, 14 PECBR 832 (1993), AWOP 133 Or App 602, 892 P2d 1030 (1995), rev den 321 Or 268, 895 P2d 
1362 (1995). On the other hand, this Board has ruled that bidding shift assignments by seniority within 
job classifications concerns the per se mandatory subject of hours and, therefore, must be bargained. 
OPEU v. State of Oregon, Executive Department, Case No. UP-71-93, 14 PECBR 746, 771-773 (1993); 
AOCE v. State of Oregon, 14 PECBR at 862, 867-868. 

As determined above, the status quo is that longer bus routes are offered to senior drivers due to the 
temporary absence of a regular driver for more than five days. A longer route is tantamount to a longer 
work shift. The predominant purpose of this practice is to provide senior bus drivers with the 
opportunity for more work hours and therefore additional wages. The subject here, then, is a matter 
directly concerning hours of work and wages--per se mandatory subjects. ORS 243.650(7)(a); Eugene 
Police Employees Association v. City of Eugene, Case No. UP-5-97, 17 PECBR 299 (1997), aff'd 157 Or 
App 341, 354, 972 P2d 1191 (1998), rev den 328 Or 418 (1999).

Contract language as a defense to the obligation to bargain

In Corvallis School District 509J v. Oregon School Employees Association, Case No. C-82-82, 6 
PECBR 5409 (1982), this Board concluded that the union violated its obligation to bargain in good faith 
by refusing to bargain over various mandatory subjects proposed by the employer during a contract 
"reopener." The union contended that it had no obligation to bargain because the employer had not 
appropriately filed a reopener list, including the bargaining proposals as required by the contract's 
duration clause. This Board concluded that the union violated its statutory duty to bargain because the 
contract language did not constitute a "clear and unmistakable waiver" of the right to bargain over such 
issues. This Board explained:

"* * * Where, as here, the issue is not one of due diligence in demanding to bargain but rather the 
meaning and intent of contract language which might conceivably be construed as a waiver, it is 'settled 
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law that any waiver of the statutory right to bargain over a mandatory subject of bargaining must be in 
"clear and unmistakable language."' N L Industries v. NLRB, 92 LRRM 2937, 2938 (1976)." (Footnote 
omitted.) 6 PECBR at 5412.

The waiver principles we adopted in Corvallis have long been used by the National Labor Relations 
Board (NLRB) in the context of the continuing duty to bargain. See Hardin and Higgins, The Developing 
Labor Law, 933-950, (4th Edition 2001). Under those principles, we required "clear and unmistakable 
language" in order to waive the statutory right to bargain. 

Two years later, in AFSCME, Council 75 v. Umatilla County, et al., Case No. C-183-82, 8 PECBR 6559 
(1984), we took a different approach in analyzing whether the employer had a duty to bargain 
concerning alleged unilateral changes. The union claimed that the employer violated its bargaining 
obligation by unilaterally implementing a temporary layoff and reducing work hours during the term of a 
collective bargaining agreement. The union had initially filed grievances concerning the employer's 
actions, but did not pursue them to arbitration. The employer moved to dismiss on the grounds that the 
complaint raised contract issues that were proper subjects for the grievance procedure, which the union 
had failed to exhaust. 8 PECBR at 6559(g). The union conceded that the employer's actions did not 
violate any provisions of the parties' labor agreement. This concession was necessary in order to avoid 
dismissal of the complaint for failure to exhaust the contract grievance procedure under this Board's 
precedent. See West Linn Education Assn. v. West Linn School District, Case No. C-151-77, 3 PECBR 
1864 (1978). We, therefore, described the issue in Umatilla as: "* * *not whether the contract was 
violated but whether, given the contract provisions dealing with the subject working conditions, the 
County was obligated to bargain further." 8 PECBR at 6559(h). We concluded that the employer had 
fulfilled its bargaining obligation because there was contract language that specifically dealt with layoff, 
employment level and maintenance of conditions, hours of work, and a "zipper" clause.

On reconsideration in Umatilla, we explained this approach further:

"Our review is 'limited' in that a (1)(e) complaint raises questions about the amount of bargaining, if any, 
as opposed to the substance of a bargain struck. The parties agreed that disputes over the latter would be 
finally resolved in arbitration. Thus, we will consider the parties' contract and other documentary and 
testimonial evidence to show only 1) the extent to which bargaining occurred over the subject 
employment condition and 2) whether the union waived its right to bargain, by agreement or 
otherwise."(12) (Footnote omitted.) 8 PECBR at 6770.

Later, in OSEA v. Astoria School District 1, Case No. UP-52-91, 13 PECBR 474 (1992), this Board 
decided a subsection (1)(e) case in which the union claimed a unilateral change in scheduling vacation 
for a custodian during the term of the labor agreement. The parties' contract contained specific 
provisions addressing vacation scheduling for custodians. The employer defended its action on the 
grounds that it had exhausted its duty to bargain concerning the subject. In upholding that defense, we 
relied upon Umatilla, explaining that the bargaining obligation will be exhausted when "an extant 
written agreement includes a provision that is specifically relevant to the issue in dispute." 13 PECBR at 
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480 (emphasis added) . 

A few months after Astoria, we decided another unilateral change case, SEIU v. Pacific Communities 
Hospital, Case No. UP-92-91, 13 PECBR 753 (1992). The union filed a complaint alleging that the 
employer unilaterally adopted certain personnel policies in violation of subsection (1)(e). The employer 
defended against the complaint, in part, on the ground that the union had waived its right to bargain over 
the matters in dispute by express provisions in the existing contract. Applying a waiver analysis, we 
concluded that provisions of the agreement, together with negotiations history and past practice, 
established that the union had waived its right to bargain over changes to work rules.

Thus, this Board has developed distinct, parallel approaches to unilateral change cases when express 
contract language is raised as a defense to the bargaining obligation. We sometimes have analyzed cases 
using waiver principles, and other times have used the "specifically relevant" test.(13)

Our use of the "specifically relevant" test arose out of the conviction that the purposes of the PECBA are 
best served by encouraging parties to resolve their purely contractual disputes through collectively-
bargained processes rather than by filing refusal to bargain complaints with this Board. OSEA v. 
Klamath County School District, 14 PECBR at 5; OSEA v. Astoria School District, 13 PECBR at 479. 
We adhere to this belief, but we are not convinced that the "specifically relevant" test is either necessary, 
or the appropriate approach, for accomplishing this purpose. The amount of language that is required to 
satisfy the "specifically relevant" standard is a recurring problem. How much language is enough is a 
very subjective determination. 

We conclude that a waiver analysis is a more appropriate analytical framework. Waiver is a defense 
historically recognized by this Board and the private sector in deciding whether a party has a continuing 
duty to bargain. First, a party may waive its right to bargain by express contract language that constitutes 
a "clear and unmistakable waiver." Umatilla, 8 PECBR at 6770, n. 2. Second, waiver may be proved by 
bargaining history that shows that a party "consciously yielded" its right to bargain over a mandatory 
subject. Id. Third, a waiver may be established by the action or inaction of a party. Tualatin Valley 
Bargaining Council/Hillsboro Education Assn. v. Hillsboro Union High School District, Case No. UP-
125-92, 14 PECBR at 541, 549-550 (1993). In some cases, a waiver defense may be based solely on 
contract language; in others, it may be claimed by a combination of contract language and extrinsic 
evidence of bargaining history and/or past practice. 

The waiver approach could have been applied in Umatilla and Astoria cases. There is no need to analyze 
contract language to determine if it is "specifically relevant." Instead, contract language may be analyzed 
to determine if there is a "clear and unmistakable" waiver of the right to bargain. If the language is 
ambiguous, a party may still demonstrate waiver by submitting extrinsic evidence of negotiation history 
and/or practice.

There are advantages to departing from the "specifically relevant" test and utilizing a waiver approach. It 
provides a consistent analytical framework that may be applied, when appropriate, across unilateral 
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change contexts. In cases presenting the issue of waiver by express agreement, the "clear and 
unmistakable" test keeps the focus where it should be: on the general rule that there is a continuing duty 
to bargain during the contract term over mandatory subjects unless there is a showing of waiver. 
Although the standard of "clear and unmistakable" language requires a case-by-case evaluation of 
contract language, it is less amorphous, and more definite, than "specifically relevant." Furthermore, 
since waiver principles are well-established, there is a large body of case law available for guidance in 
deciding such cases. 

For these reasons, this Board no longer will apply the "specifically relevant" analysis enunciated in 
Umatilla and Astoria. When defending against a unilateral change complaint on the grounds that there is 
express contract language, and/or that bargaining has been completed, the proper defense is waiver. The 
party asserting that affirmative defense must prove that a waiver has occurred by clear and unmistakable 
conduct. 

The question here, then, is whether the District proved that OSEA waived, by express agreement, its 
right to bargain over working conditions concerning the filling of temporary absences within the 
classification of bus driver.(14) As mentioned above, the District relies on Article 8 of the contract, 
particularly the language of Article 8(B), concerning vacancies. That language, in part, provides "* * * it 
is understood that vacancies are filled at the discretion of the District."

It is not at all clear that this particular language, or that Article 8 in general, applies to the dispute at 
issue. Article 8 is entitled "Employment, Transfer, and Promotion." It discusses certain employment 
changes, transfers, and the filling of vacancies. There is no definition of vacancy, nor any express 
language, that suggests that its terms apply to temporary absences within a classification. The language 
is ambiguous. While it is possible that the article applies to both permanent and temporary vacancies, the 
complete text of the article indicates that its bidding procedures concern the filling of permanent 
vacancies. (See, for example, Article 8G notice before advertising a vacancy.)(15) Such ambiguous 
contract language is insufficient to establish a clear and unmistakable waiver of the right to bargain.(16) 

For these reasons, we conclude that the District's refusal to offer the longer bus route to Pierce was an 
unlawful unilateral change in the status quo, as established by past practice. We will order the District to 
cease and desist its unlawful conduct, make Pierce whole, and post a notice.

1. The District violated ORS 243.672(1)(a) by refusing to offer Pierce the longer bus route and by 
disciplining Pierce because of her protected activity.

OSEA claims that the District violated ORS 243.672(1)(a) when it refused to offer the longer bus route 
to Pierce and disciplined her for failure to take a work break. OSEA contends that the District took these 
actions against Pierce because she demanded work breaks guaranteed by law and the collective 
bargaining agreement. The District argues that the evidence fails to establish a causal link between 
PECBA-protected activity and its actions. 
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ORS 243.672(1)(a) prohibits a public employer from interfering with, restraining, or coercing a public 
employee in or because of the exercise of protected rights. ATU v. TriMet, Case No. UP-48-97, 
17 PECBR 780, 786 (1998). Here, we must determine if the District refused to offer the bus route to 
Pierce, and disciplined her, because of her exercise of PECBA-protected rights. Our focus is on the 
reason(s) for the District's actions. ATU v. TriMet, 17 PECBR at 786. We weigh all the evidence and 
find facts to decide which party's explanation of the employer's reasons we believe. ATU v. TriMet, 17 
PECBR at 787. 

In March, Pierce complained to the District and OSEA about her lack of breaks. She consulted with 
Kennedy who contacted the District and also told Pierce to file a BOLI complaint. Pierce filed her BOLI 
complaint on March 22. On April 4, the District refused to allow Pierce the opportunity to fill the longer 
bus route. On April 7, Kennedy notified the District that OSEA was considering filing an unfair labor 
practice complaint because of that District action. Ten days later, on April 17, Kent reprimanded Pierce 
for not taking her break. There is a close temporal tie between these events.

Other circumstances also weigh in favor of OSEA's charge. Those circumstances are: Kent's solicitation 
of bargaining unit member Hill to watch and document Pierce's activity in an effort to compile enough 
evidence to terminate Pierce; Kent's statements to Kennedy that he was tired of Pierce's "B.S.;" the 
encouragement by Strain and Warner (with the concurrence of Thompson) to employees to write letters 
criticizing Pierce to both OSEA and the District; Kent's extraordinary efforts of waiting for Pierce beside 
the North Bend bridge; and Kent's failure to adequately investigate before issuing a disciplinary letter to 
Pierce.

We conclude that it is more probable than not that the reason the District refused to offer the bus route to 
Pierce, and gave her the disciplinary letter, was because she complained about not getting breaks. With 
the advice and assistance of OSEA, she complained to the District about her lack of breaks, and she 
complained to BOLI. Although some of Pierce's coworkers found her attitude less than congenial, the 
primary reason for the District's actions was Pierce's exercise of the above protected activity.(17) 

We will order the District to cease and desist from retaliating against Pierce for her exercise of protected 
activities.

ORDER

1. The District shall cease and desist from refusing to offer Pierce longer, temporarily available, bus 
routes of five or more days, in violation of ORS 243.672(1)(e), and shall make Denise Pierce whole for 
any loss of wages or benefits.

2. The District shall cease and desist from retaliating against Pierce for her exercise of protected 
activities, in violation of ORS 243.672(1)(a).

3. The District shall rescind the April 17 warning letter and remove it from all District files.
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4. The District shall post copies of the attached notice for a period of 30 days in a prominent place in all 
District buildings in which work sites for members of the OSEA bargaining unit are located, as well as 
in prominent places in the District administrative offices.

DATED this 01 day of February 2002.

Board Member Thomas Dissenting in Part and Concurring in Part:

OSEA alleges that the District unilaterally changed the way it filled temporary vacancies. OSEA asserts 
that the District changed the status quo, established by past practice, of filling vacant bus driver 
positions by seniority.

The District responded that the parties' agreement contains specific, clear, and unambiguous language 
regarding the filling of vacancies and that it had bargained to completion on the subject. The District 
first defends that violations of an alleged past practice is normally reviewed in a grievance process 
contained in the parties' agreement. Second, the District argues that, under the specific terms of the 
contract, OSEA had waived its right to bargain further over the subject of filling vacancies. 

OSEA additionally complains that the District retaliated against Pierce because of her union activity 
when it issued a letter of reprimand.

I agree that the District violated ORS 243.672(1)(a) by reprimanding Pierce, but I strongly dissent from 
the majority's rejection of Board precedent and its subsection (1)(e) holding.

Bargaining under the PECBA

In the PECBA, the legislature mandated that labor and management negotiate over certain terms and 
conditions of employment. Over this Board's three decades of experience administering the PECBA, it 
has determined that there are certain statutory and common sense limits to bargaining. 

First, an employer has no duty to bargain over permissive subjects of bargaining. See ORS 243.650(4), 
243.650(7), 243.672(1)(e); Springfield Education Association v. Springfield School District, Case No. C-
278, 1 PECBR 347 (1975); aff'd 24 Or App 751, 547 P2d 647 (1976), reconsid 25 Or App 407, 549 P2d 
1141 (1976), on remand 3 PECBR 1950 (1978); aff'd 42 Or App 93, 600 P2d 425 (1979), modified 290 
Or 217, 621 P2d 547 (1980). 

Second, the parties may have agreed to contract language that clearly and unmistakably waives 
bargaining over a subject throughout the term of their collective bargaining agreement. See SEIU v. 
Pacific Communities Hospital, Case No. UP-92-91, 13 PECBR 753 (1992); Corvallis School District v. 
OSEA, Case No. C-82-82, 6 PECBR 5409 (1982). 
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Third, when the parties bargained, the labor organization may consciously have yielded its bargaining 
demand over a proposal, thereby waiving bargaining over the subject during the term of the agreement. 
See Eugene Police Employees' Association v. City of Eugene, Case No. UP-9-00, 19 PECBR 463, 469 
(2001), appeal pending; Central Linn Education Association v. Central Linn School District, Case No. 
UP-7-96, 17 PECBR 194 (1997). If the labor organization did not consciously yield its proposal, the 
employer may be required to bargain further.

Finally, the parties may bargain to agreement over the subject and include "specifically relevant" 
language about that agreement in their contract, thereby completing bargaining over that subject for the 
duration of the collective bargaining agreement. See OSEA v. Astoria School District, Case No. UP-52-
91, 13 PECBR 474 (1992); AFSCME v. Umatilla County, Case No. C-183-82, 8 PECBR 6559 (1984), 
Order on Reconsid 8 PECBR 6767 (1985). In that situation, the nature of the dispute changes: instead of 
bargaining over more detailed or refined aspects of the issue, the parties resolve disputes over the 
meaning of their existing language through their grievance procedure or an ORS 243.672(1)(g) 
complaint. The "specifically relevant" test fits in the traditional concept of collective bargaining: after 
negotiations result in an agreement over terms of employment, the bargaining phase ends and the 
contract administration phase of the relationship begins.

That basic principle was embellished in OSEA v. Klamath County School District, UP-18-92, 14 PECBR 
1, 6 (1992). And recently my colleagues and I stated: 

"* * * Our review of the contract is limited to determining if it contains language specifically relevant to 
the subject at issue. * * * If such language exists, we will conclude that the employer has exhausted its 
bargaining duty.3

__________

"3We will reach that conclusion regardless of whether the contract language would be sufficient to allow 
a grievance arbitrator to rule on the merits of the dispute." AFSCME Local 2909 v. City of Albany, Case 
No. UP-26-98, 18 PECBR 26, 37 (1999). 

The labor-management relations system established by the legislature includes a three-step procedure: 
(1) in negotiations for a contract, the parties have an opportunity to make proposals, negotiate over those 
proposals, and include any agreements in a collective bargaining agreement; (2) in their grievance 
procedure, the parties can address disputes over the meaning of their agreements; and (3) one or both 
parties may raise more detailed aspects of a subject in successor contract negotiations. 

In that traditional context, there are common sense alternatives: Where (1) "specifically relevant" 
contract language exists, (2) the dispute reasonably is subject to resolution through the parties' grievance 
procedure, and (3) the labor organization files an ORS 243.672(1)(e) unilateral change unfair labor 
practice complaint: 
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(a) If the labor organization fails to file a valid grievance over the alleged violation, this Board should 
simply dismiss the complaint; and 

(b) If the labor organization does file both a grievance and an unfair labor practice complaint over the 
same conduct, this Board should postpone considering the complaint, pending completion of the 
grievance resolution process.(18)

That approach parallels our exhaustion doctrine, in which we dismiss contract violation claims brought 
under ORS 243.672(1)(g), where a party has failed to exhaust an applicable grievance procedure. See 
West Linn Education Association v. West Linn School District, Case No. C-151-77, 3 PECBR 1864 
(1978), and AFSCME v. Lane County Commissioners, Case No. C-216-79, rev'd 45 Or App 161, 607 
P2d 1212 (1980), on reconsid 46 Or App 645, 612 P2d 759 (1980), rev den 290 Or 249 (1980). 

I summarize my position and apply the above test as follows:

First, the contract contains language that is specifically relevant to the dispute. That language clearly 
addresses the issue of how the employer fills vacancies, and this dispute involves the employer's 
decision in filling a vacancy. 

Second, this dispute reasonably is subject to resolution through the parties' grievance procedure. OSEA 
did not grieve the dispute, but it could have presented its past practice argument in various steps of the 
grievance process and, ultimately, to this Board.(19) OSEA presents no argument about why the dispute 
could not be resolved as a grievance--under procedures negotiated by the parties or through the 
subsection (1)(g) complaint procedure available under the PECBA--instead of as a subsection (1)(e) 
complaint.

Third, OSEA chose to file an ORS 243.672(1)(e) unilateral change unfair labor practice complaint, 
instead of a contract grievance.

Under those circumstances, this Board should simply dismiss OSEA's subsection (1)(e) complaint. 

Majority rejection of established precedent

To reach its conclusion, the majority rejects well-established precedent regarding the duty to bargain 
over matters that have already been bargained and are memorialized in the parties' contract. (See section 
below entitled "Board Precedents.") The majority rejects the "specifically relevant" analysis and moves 
to an "express waiver" analysis. I disagree with rejecting our precedent.

To require parties to waive the duty to bargain by an express waiver, as mandated by the majority here, 
would place an inappropriate and unworkable burden on employers. Simultaneously, that approach 
would give unions the unfettered option of demanding additional bargaining whenever it discovers a 
supposed gap or oversight after the completion of contract negotiations and execution of a thorough 
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collective bargaining agreement.

Here, as with any combination of words in a collective bargaining agreement, the noted language in 
Article 8.B. of the parties' contract could be more specific. For instance, instead of "transfers," it could 
separately, and more specifically, address "permanent transfers" and "temporary transfers." Within those 
categories, the contract could address "permanent transfers of transportation department employees." 
The contract could also address "permanent transfer of transportation department employees when 
school is in session." With even more detail, it could address "permanent transfer of transportation 
department employees when school is in session and inclement weather occurs." Whenever a new fact 
pattern occurs, then, one option for this Board is to order the parties to return to the bargaining table for 
further discussions.

The majority's newly-developed position on the duty to bargain over matters already negotiated 
essentially keeps negotiations open throughout the entire term of a contract. It excuses unions from 
proposing comprehensive language at the bargaining table and gives them a blank check to resume 
negotiations. In the majority's approach, piecemeal collective bargaining can occur year-round, year 
after year.

Here, the parties have completed negotiations over the subject and matter of how vacancies are filled. 
Because the contract does not use the words "temporary" and "permanent" in referring to vacancies, 
however, the majority determines that the broad use of the term "vacancy" does not include temporary 
vacancies. However, the broad and generally used definition of the term "vacancy" is exactly what the 
parties did agree to.(20) Because the contract language does not limit or define "vacancy," the parties 
arguably agreed that the filling of all vacancies is within the discretion of the District. I say "arguably" 
because a dispute over that issue is to be resolved in the parties' grievance procedure--not through a 
subsection (1)(e) complaint. The contract does not contain language that would treat temporary 
vacancies differently than permanent vacancies.

The majority opinion provides OSEA with an opportunity to negotiate mid-contract over a subject and 
matter that is already covered in this contract. This new approach will give unions "two bites at the 
apple" in subsection (1)(e) complaints regarding whether the duty to bargain has been exhausted.

A duty to bargain complaint should continue to be judged on whether the bargaining subject matter has 
already been negotiated by the parties. The majority's change in well-established Board precedent would 
change the balance of the bargaining process mandated by the PECBA. For over 15 years, the duty to 
bargain to exhaustion cases have been decided through our analysis of the parties' agreement. Changing 
that approach to an express waiver standard will not relieve us of performing an analysis. It will, 
however, complicate and unbalance the bargaining process and labor stability by placing a nearly 
impossible burden on the employer in bargaining and in its defense of this type of (1)(e) complaint. 

Ultimately, the majority and this dissent may actually be stating the same analysis. The majority here 
analyzes whether the parties waived additional bargaining over a subject or matter. My dissent (and the 
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full Board, historically, in the many cases cited above) puts a more precise label on the review and asks 
whether a waiver occurred because the parties already agreed to language that is specifically relevant to 
the issue. Given express and specifically relevant language in the contract here, the labor organization 
has waived any need for additional bargaining.

Board precedents

In AFSCME v. Umatilla County, 8 PECBR 6767 (1985), we explained how we review a mid-contract 
subsection (1)(e) claim when the respondent asserts that the dispute involves an issue properly subject to 
the parties' grievance procedure:

"Our review is 'limited' in that a (1)(e) complaint raises questions about the amount of bargaining, if any, 
as opposed to the substance of a bargain struck. The parties agreed that disputes over the latter would be 
finally resolved in arbitration. Thus, we will consider the parties' contract and other documentary and 
testimonial evidence to show only 1) the extent to which bargaining occurred over the subject 
employment condition and 2) whether the union waived its right to bargain, by agreement or otherwise. 
In our original order we held that the County had engaged in sufficient prior bargaining (i.e. to 
agreement) as well as obtained a union waiver as a result of that bargaining. We adhere to that order as 
clarified below.

"The County relies on the parties' collective bargaining agreement to show that sufficient negotiation 
had taken place over the subjects of layoff and work hours. We agree. While some contracts may present 
closer questions, the agreement before us leaves no reasonable doubt that the County and the Union 
bargained to accord over the working conditions at issue here. Complainant insists that contractual 
provisions must be scrutinized closely enough to determine whether the parties actually agreed to the 
unilateral changes or whether the County is simply 'not prohibited' from taking the actions in question 
(and therefore not authorized to act absent sufficient bargaining). We agree that certain provisions of the 
parties' contract concerning future bargaining rights and obligations must be interpreted and given effect 
(e.g. the bargains over bargaining rights usually found in 'zipper' and 'existing conditions' clauses). We 
do not agree, however, that it is appropriate for us to interpret 'substantive' contract terms, i.e. those 
which memorialize the parties' accord over the employment relations terms themselves. What these 
'substantive' contract terms may or may not authorize is immaterial to a (1)(e) inquiry, even if they flatly 
prohibit the changes at issue. Where the question is whether sufficient bargaining has occurred, a 
contractual prohibition evidences bargaining just as well as a contractual authorization, or for that matter 
a totally ambiguous 'agreement' on the subject working conditions. The point is that the County and 
union, as evidenced by the contract, clearly bargained to agreement over 'work hours,' and 'level of 
employment,' the very working conditions that complainant alleges were changed without bargaining.

"Even without evidence of sufficient bargaining, dismissal of the complaint would nevertheless be 
required under this Board's waiver precedents. As noted above, because contractual evidence of a 
bargaining waiver bears directly on the (1)(e) issue, the result of that bargaining, not just the fact of it, 
must be determined. Both the present 'Existing Conditions' clause (§17.11) and the 'Entire Agreement' 
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clause (§17.12) are obvious results of negotiations over the duty to bargain during the contract term. 
That is, these two contract provisions are the product of the parties' bargaining over those future 
bargaining obligations which are enforceable under ORS 243.672(1)(e), e.g. the subject of the present 
complaint. Thus, we must enforce these contract terms dealing directly with bargaining waiver if they 
meet the clear and unmistakable standard set out in Corvallis School District v. OSEA, 6 PECBR 5409 
(1982). The present 'Entire Agreement' clause presents such a waiver, even though it is framed in the 
familiar language which employers often cannot sell as an unlimited union waiver of future bargaining 
rights. For example, the union relies on federal private sector treatment of identical language for the 
proposition that unknown future rights cannot be waived, since waiver, by definition, applies only to 
known rights. It is true that the NLRB and the courts have been reluctant to give a 'management reading' 
to in-the-blind waivers such as the present one, no matter how clearly and unmistakably phrased. The 
result is often a rather strained interretation [sic] of zipper clauses, such as the drawing of disinctions 
[sic] between offensive and defensive use, and the consideration of bargaining 'context' to establish 
(presumably) whether the parties really meant what they clearly said. After reviewing these authorities, 
we remain far from convinced that there exists insurmountable conceptual or legal impediments to 
drafting an effective 'blank-check' waiver of future bargaining rights. In the present case, however, we 
need not decide whether the 'Entire Agreement' clause makes the grade. Even if we ignore the unlimited 
waiver language (the last eight 8 lines § 17.12), we are still left with the mutual and unqualified waiver 
of bargaining over '. . . any subject or matter referred to or covered by [the] agreement . . . .' This portion 
of the waiver does not lack clarity or specificity, since it directly incorporates all matters actually 
'referred to' or 'covered' by the agreement. These subject matter references remove any doubt that the 
parties knew which employment conditions were, at a minimum, subject to the unlimited bargaining 
waiver. Among those referenced, (if not 'covered') employment conditions are layoff and hours of work. 
The union, therefore, clearly and unmistakably waived its right to bargain further over those 
subjects." (Emphasis in original; footnotes omitted.) 8 PECBR at 6770-6772. 

Following Umatilla, in Oregon School Employees Association v. Astoria School District 1, Case No. UP-
52-91, 13 PECBR 474 (1992), we stated:

"Concerning unilateral change charges made during the term of an agreement, this Board sees its review 
of contract language to be limited 'in that a (1)(e) complaint raises questions about the amount of 
bargaining, if any, as opposed to the substance of a bargain struck.' Id., 8 PECBR at 6770; emphasis in 
original. We believe this limited review of contract language in the (1)(e) context is more consistent with 
the policies and provisions of the PECBA than would be the view described in the paragraph next above.

"* * * * *

"This Board believes it would be inconsistent with the PECBA purposes and policies discussed above 
for us to resolve the underlying grievance, in a purported unilateral change case, when that grievance 
essentially involves a dispute over the interpretation or application of contract terms. Such a dispute 
should be dealt with through recourse to contractual procedures. For this reason, it is this Board's 
practice to postpone action on a (1)(e) charge, while maintaining jurisdiction over the complaint, 
pending completion of grievance processes where a union simultaneously files a contract grievance over 
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the same dispute. We also require exhaustion of any contract procedure where a union alternatively 
pleads, based on the same operative facts, that an employer committed a (1)(g) contract violation or 
made a (1)(e) unilateral change. See, generally, OPEU v. State of Oregon, Case No. C-64-84, 8 PECBR 
7863 (1985). We could adjudicate the (1)(e) charges in such cases, based on the principles we apply in 
the present case, without awaiting exhaustion of contractual procedures, of course. Where a union 
engages in such dual filing or alternative pleading, however, this Board believes postponing action on 
the (1)(e) complaint pending exhaustion better serves the purposes of the PECBA and promotes 
expedient dispute resolution.

"* * * * *

"This Board generally will conclude that an employer has exhausted its bargaining duty concerning the 
subject matter of a dispute when an extant written agreement includes a provision that is specifically 
relevant to the issue in dispute." (Footnotes omitted; selected emphasis in original; block emphasis 
added.) 13 PECBR at 478-480.(21)

See also City of Portland Planning and Engineering Employees Association v. City of Portland, Case 
No. UP-75-94, 16 PECBR 386 (1996).

Our precedent regarding exhaustion of the duty to bargain is sound and well-established. Based on that 
precedent, the District here has exhausted its duty to bargain over how all vacancies are filled. 

Interpreting specific terms of an agreement

In this case, the parties have negotiated a comprehensive collective bargaining agreement. The 
agreement contains specific language regarding the filling of vacancies. Article 8 of the 1997-2000 
agreement establishes that the parties expressly agreed to language, which is the status quo, regarding 
the filling of vacancies. The language states:

"B. When making transfers or when filling vacancies, the District will give consideration to employees 
training, experience, specific achievements, length of service to the District and the wishes of the 
employee. However, it is understood that vacancies are filled at the discretion of the District.

"* * * * *

"F. When the District selects from within to fill a vacancy and the applicants have equal qualifications, 
as determined by the Superintendent, preference will be given to the applicant with the most 
seniority." (Emphasis added.)

The District argues that Article 8.B. of the contract is specifically relevant to the dispute, so this dispute 
should be decided in the grievance process. The contract establishes the procedure that applies when 
filling any vacancy. It does not apply only to permanent vacancies or temporary vacancies. As noted in 
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Finding of Fact 4, the parties' collective bargaining agreement contains a grievance procedure.(22) 

Further, Article 20 contains an express waiver of the duty to bargain during the life of the agreement. 
That language states:

"B. The District and the Association, for the life of this agreement, each voluntarily and unqualifiedly 
waives the right, and each agrees that the other shall not be obligated to bargain collectively with respect 
to any subject matter, even though such subjects or matters may not have been within the knowledge or 
contemplation of either or both of the parties at the time they negotiated or signed the agreement. All 
terms and conditions of employment not covered by agreement shall continue to be subject to the 
Board's direction and control." (Emphasis added.)

The majority has imposed its own interpretation of the specific and unambiguous terms of the collective 
bargaining agreement in reaching its conclusion that the District violated subsection(1)(e). They have 
analyzed Article 8 language and interpreted transfer and assignment language in relationship to specific 
filling of vacancy language. This type of substantive review and interpretation of express contract 
language is contrary to our precedents and results in an unwarranted disregard of the parties' grievance 
procedure.

Past practice as status quo

OSEA argues that the parties have a past practice regarding the filling of vacancies.(23) The majority 
finds that the past practice was that the District offered senior bus drivers the opportunity to drive a 
longer bus route, when it became available due to the temporary absence of another driver. 

First, the record does not show that the parties had a mutually agreed, established practice regarding 
filling of temporary vacancies.

Second, when specific language in the parties' contract addresses the subject matter, we do not consider 
an alleged past practice in defining the status quo: "[t]he primary reference for discovering the status quo 
is the expired collective bargaining agreement." Salem-Keizer Association of Classified Employees v. 
Salem-Keizer School District, Case No. UP-104-90, 13 PECBR 89, 94 (1991).

Here, the contract contains language that addresses the subject and matter of filling of vacancies. That 
contract language, not an alleged past practice, defines the status quo. In Article 8, section B, the parties 
expressly agreed "* * * that [all] vacancies are filled at the discretion of the District." Section F affirms 
the District's discretion by stating: "When the District selects from within to fill a vacancy * * *."

The contract term "vacancy" is not limited to permanent vacancies or temporary vacancies. By inferring 
that the contract language applies only to permanent vacancies, the majority oversteps this Board's 
authority and intrudes into a dispute that the parties agreed would be resolved in their grievance 
procedure.

http://www.erb.state.or.us/orders/Up2600.htm (21 of 25)7/3/2004 8:55:34 AM



http://www.erb.state.or.us/orders/Up2600.htm

Third, Elkouri and Elkouri, How Arbitration Works (BNA 5th Ed 1997), further discuss arbitrators' use 
of "past practices" to interpret a contract: 

"While custom and past practice are used very frequently to establish the intent of contract provisions 
that are so ambiguous or so general as to be capable of different interpretations, they ordinarily will not 
be used to give meaning to a provision that is clear and unambiguous. For instance, note the following 
statements:

"Arbitrator Jules J. Justin: Plain and unambiguous words are undisputed facts. The conduct of Parties 
may be used to fix a meaning to words and phrases of uncertain meaning. Prior acts cannot be used to 
change the explicit terms of a contract. An arbitrator's function is not to rewrite the Parties' contract. His 
function is limited to finding out what the Parties intended under a particular clause. The intent of the 
Parties is to be found in the words which they, themselves, employed to express their intent. When the 
language used is clear and explicit, the arbitrator is constrained to give effect to the thought expressed by 
the words used."(Emphasis added; footnote omitted.) At 651.

The language in the parties' contract in this case is unambiguous, so any evidence of the parties' past 
practice is irrelevant. In this contract, "* * * vacancies are filled at the discretion of the District." This, 
and related contract language, states the status quo. 

Scheduling, Assignment, and transfers are permissive

Here, Pierce complains that she was not assigned or scheduled to fill a vacancy when another driver was 
absent. The subjects of scheduling, assignment, and transfer are well-established as permissive for 
bargaining. See, for example, Oregon State Police v. Oregon State Police Officers' Association, Case 
No. UP-11-85, 8 PECBR 7874 (1985); Salem Police Association v. City of Salem, Case No. C-35-82, 6 
PECBR 5112 (1982); and, more recently in Marion County Law Enforcement Association v. Marion 
County, Case No. UP-113-94, 15 PECBR 832 (1995), and Springfield Police Association v. City of 
Springfield, Case No. UP-37-94, 16 PECBR 139 (1995), on remand from 15 PECBR 325 (1994), 134 Or 
App 26, 894 P2d 546 (1995).

The majority concludes that scheduling and assigning of employees to vacancies involves a PECBA 
condition of employment. I disagree. The District had no PECBA duty to bargain over scheduling or 
assigning Pierce to a different bus route. The contract language in Article 8 reflects the District's 
complete discretion regarding whether to schedule or assign employees to fill vacancies.

The District has exhausted its duty to bargain, and OSEA has waived its right to demand to bargain, 
because Article 8 indicates that the parties have already agreed to the subject conditions of employment. 
Further, Article 20, Term of Agreement, contains an express waiver. Based on our well-established 
precedent, the ORS 243.672(1)(e) complaint must be dismissed.
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I respectfully dissent to the (1)(e) portion of this Board's Order.

1. Sowers thought the District should pay $16.00 per hour for the dispatcher/trainer position. The 
negotiated rate ended up being significantly less than $16.00 per hour. 

2. The District paid the contract trainer $20.00 per hour. 

3. Article 11 of the parties' collective bargaining agreement provides:

"D.A normal workday is eight hours excluding lunchtime. Each employee will receive a minimum 
thirty- (30) minute duty-free lunch period (except for emergencies) as set by administration. Such time 
shall not be considered as time worked. A fifteen- (15) minute break, or its equivalent, is allowed for 
each for (sic) (4) hours as set by the Superintendent. A regular workweek is forty (40) hours." 

4. The testimony of witnesses differs. Pierce testified that Thompson told her she would not be 
substituting because she had filed a BOLI complaint, and the break issue had not been resolved. 
Thompson testified that he did not say anything about the BOLI complaint. He first testified that he 
decided to use a substitute because he didn't know how long Sowers would be off work. He then testified 
that he used a substitute because he was unaware of the past practice. However, when he was asked a 
leading question by counsel, he testified that he decided not to change Pierce's route because she 
transported special education students, and he did not want their routines disturbed. We do not find 
Thompson's testimony persuasive. 

5. VanLeuven testified that he always handled temporary absences of five or more days that way during 
his 13 years as transportation supervisor. He also testified that his predecessor, Mr. Hamilton, told him 
that was how such absences were handled. Sowers and VanLeuven have supervised the Transportation 
Department in excess of 13 years. The District's witnesses, Strain, Thompson, and Kent, testified that 
they were not aware of any past practice. These witnesses were not as familiar with the process. 
Thompson testified he knew nothing about transportation since he came from the maintenance side of 
the operations. Superintendent Kent was new to the position and was unfamiliar with the transportation 
process. Strain had been a bus driver for approximately six years but was fourth in seniority. 

6. Article 11(D) provides that each employee will receive a minimum 30-minute, duty-free (unpaid) 
lunch period. In addition, BOLI rules require that employees must receive a 30-minute, duty-free 
(unpaid) meal period if the work shift is between six and eight hours in length. 

7. Dawn Pierce testified that after they arrived at Sunny Hill, Denise Pierce got off the bus, and Dawn 
stayed on the bus. She stated that they were not at Sunny Hill over 15 minutes. Dawn does not know 
Carolyn Breedlove. (See Finding of Fact 33.) 
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8. We note the differences between Exhibit R-15 and R-20. Exhibit R-15 states that Kent waited from 
12:14 p.m. until 12:35 p.m. Exhibit R-20 states that Kent waited from 12:10 p.m. until 12:45 p.m. Since 
Exhibit R-15 was created on the date in question, we determine that it is the more reliable exhibit. 

9. At the time this dispute arose, the parties' 1997-2000 labor agreement was in effect. It has since 
expired, and at the time of hearing, the parties were in negotiations for a successor agreement. 

10. The uncontroverted testimony of former District Transportation Supervisor Darwin VanLeuven 
established the existence of this practice. His testimony was confirmed by other witnesses. 

11. For a complete history of this case, see: Springfield Police Association v. City of Springfield, Case 
No. UP-37-94, 15 PECBR 325 (1994), rev'd and remanded in part, aff'd in part 134 Or App 26, 894 P2d 
546 (1995), order on remand 16 PECBR 139 (1995). 

12. In a concurring opinion, Member Hein agreed with the result in Umatilla, but reasoned that it was 
necessary to apply only a waiver analysis. 8 PECBR at 6773. 

13. For more recent examples of the "specifically relevant" analysis, see : OSEA v. Klamath County 
School District, Case No. UP-18-92, 14 PECBR 1, 4-6 (1992) (Employer did not establish it had 
completed bargaining over particular shift schedule change, not enough "specifically relevant" contract 
language); COPPEEA v. City of Portland, Case No. UP-75-94, 16 PECBR 386 (1996) (Employer 
exhausted its duty to bargain because contract contained language expressly stating that the matters at 
issue would be bargained under the terms of contract); AFSCME Local 2909 v. City of Albany, Case No. 
UP-26-98, 18 PECBR 26, 36-37(1999)(No unilateral change by implementation of "on-call supervisor" 
rotation where contract contained "specifically relevant" contract language about assignment of 
overtime, callback, and callback pay). 

14. Neither the District nor OSEA offered evidence of negotiations history. However, OSEA did 
establish the past practice discussed above which supports its position herein. 

15. One provision addresses rates of pay for employees temporarily working out of range 
(classification). (See Finding of Fact 3, Article 8A(1)). 

16. In its post-hearing brief to the ALJ, the District also argued that Article 20 of the parties' contract 
sets forth an express waiver of its obligation to bargain. (See Finding of Fact 5.) Article 20 is a general 
zipper clause. This Board has long held that a broad zipper clause is insufficient to establish a waiver 
over changes made during the life of the agreement and unknown to the union at the time the agreement 
was executed. OSEA v. David Douglas School District, Case No. C-13-81, 6 PECBR 4686, 4691 (1981). 
Even the broad zipper clause and the ambiguous language of Article 8 considered together do not 
amount to a clear and unmistakable waiver of OSEA's right to bargain. The contract language is 
ambiguous. It simply does not clearly cover temporary absences of bus drivers, and the past practice 
demonstrates a status quo contrary to the position urged by the District. 
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17. The District suggests that its refusal to award Pierce the bus route arguably was not adverse to 
Pierce. The District also contends that if there was, in fact, any retaliation, it was not because of activity 
protected by the PECBA. We are not convinced. The District denied Pierce the opportunity to drive the 
longer bus route and, therefore, receive more hours and wages. The District also disciplined her for not 
taking a scheduled break. These actions harmed Pierce. Pierce consulted and received assistance from 
her OSEA representative about the lack of scheduled breaks. With the assistance of OSEA, she also 
complained, and later grieved, the District's failure to offer her the opportunity to temporarily drive the 
longer bus route. Pierce, therefore, was involved in PECBA-protected activity.

18. See Astoria, 13 PECBR at 479. If the parties do not have a grievance procedure (or one which does 
not end in arbitration) and the labor organization files an ORS 243.672(1)(g) contract violation unfair 
labor practice complaint, the Board may defer deciding the subsection (1)(e) claim until after it decides 
the subsection (1)(g) complaint. 

19. For those contracts with grievance procedures that end in arbitration, parties traditionally present 
past practice arguments to arbitrators. See Elkouri and Elkouri How Arbitration Works (BNA 5th ed 
1997) at chapter 12, "Custom and Past Practice." 

20. "Vacancy" and "vacant" are defined as: "The state or condition of being vacant or unoccupied; a 
vacant position. A position, office, or accommodation that is unfilled or unoccupied." The American 
Heritage Dictionary, Second College Edition. 

21. In that Order, we also wrote: "* * * For PECBA purposes, an agreement is reached even though a 
clause is susceptible to conflicting interpretations being advanced by the parties to a contract.) The 
parties objectively reached agreement on all aspects of vacation scheduling for custodians when they 
included in their written contract specific--albeit not exhaustive--provisions about such 
scheduling." (Emphasis in original.) 13 PECBR at 482, n. 6. 

22. The parties' grievance procedure culminates in a final decision by the school board. After exhaustion 
of that procedure, OSEA has the right to pursue a contract violation unfair labor practice complaint with 
this Board, under ORS 243.672(1)(g), and obtain a final and binding decision. See OSEA v. Crook 
County School District, Case No. UP-66-93, 15 PECBR 30 (1994); Elgin Education Association and 
Wilson v. Elgin School District, Case No. UP-44-90, 12 PECBR 708 (1991), adhered to on reconsid 12 
PECBR 768 (1991). In many other public sector labor agreements, grievance procedures end in binding 
arbitration. 

23. We have previously discussed how a past practice is created. See OSEA v. Redmond School District, 
Case No. C-237-80, 6 PECBR 4726, 4736-4738 (1981). 
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