http://www.erb.state.or.us/orders/Up4402.htm

[08-29-03] School Employees L ocal Union 140, SEIU, AFL-CIO, CLE, Complainant v. School
District No. 1, Multnomah County, Respondent / Case No. UP-44-02

Oral argument before the Board on August 7, 2003, on objections filed by Complainant to a
recommended decision issued by Administrative Law Judge (ALJ) Vickie Stilley-Cowan on April 24,
2003, following a hearing on November 21, 2002, in Portland, Oregon. The record closed on January 22,
2003, upon receipt of the parties post-hearing briefs.

James S. Coon, Attorney at Law, Swanson, Thomas & Coon, 900 American Bank Building, 621 S.W.
Morrison, Portland, Oregon 97205, represented Complainant.

Bruce A. Zagar, Attorney at Law, Garrett, Hemann, Robertson, Jennings, Comstock & Trethewy, P.O.
Box 749, Salem, Oregon 97308-0749, represented Respondent.

School Employees Loca Union 140 (Union) represents the custodians employed by School District No.
1, Multnomah County (District). In February 2002, the District notified the Union that it was
considering contracting out custodial services. The Union demanded to bargain over the District's
proposal.

The parties met several times over the next few months. Throughout the negotiations, the District
maintained that it needed to save approximately $9.8 million dollars over the remainder of the contract
term to avoid contracting out. The Union made numerous proposals, al of which the District rejected as
providing insufficient savings.

Ultimately, the District decided to contract out custodial services. District negotiators told the Union
that, although the decision to contract out had been made, there were afew days | eft before the contract
was signed in which the parties could continue to bargain. The Union submitted a new offer. The
District responded that, if the Union would accept certain language changes proposed by the District, the
District would continue to negotiate over the total amount of savings required. The District gave the
Union about aday to respond. The Union asked for more time, which the District rejected. When the
Union did not agree by the deadline, the District signed a contract for custodial services.

On August 8, 2002, the Union filed this unfair labor practice complaint alleging that the District violated
ORS 243.672(1)(e) when the District contracted out bargaining unit work. The District filed atimely
answer denying the material allegations of the complaint.

The issues presented for hearing were:

(1) During negotiations, did the District adhere to its original position of demanding economic
concessions from the Union? If so, did this constitute surface bargaining in violation of ORS 243.672(1)
(e)?
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(2)Did the District attempt to coerce the Union into accepting a settlement by laying off and/or
announcing itsintent to lay off employees? If so, did this action constitute a violation of ORS 243.672(1)
(e)?

(3)Did the District propose to bargain over more contract articles than permitted in the reopener clause,

in violation of ORS 243.672(1)(g)? If so, did the Union exhaust the grievance procedure regarding the
alleged contract violation?

(4) Isacivil penaty warranted?

RULINGS
1.At hearing, the Union moved to amend its pleading to allege a section (1)(g) violation. The original
pleading alleged that the District had violated ORS 243.672(1)(e) by opening more than the alowable
items, as set forth in Article 24 of the parties' collective bargaining agreement. The AL J acted within her
discretion in granting the Union's motion to amend and in allowing the District to amend its answer to
include afailure to exhaust the grievance procedure defense. (1)

2.The ALJsremaining rulings were reviewed and are correct.

FINDINGS OF FACT

. TheUnion isthe exclusive representative of abargaining unit of custodial and cafeteria
employees employed by the District, a public employer.

. At al materia times, D. Grant Walter was the Union's President and Robert Black, Attorney, was
the Union's spokesperson in bargaining.

. At al materia times, Jim Scherzinger was the District's Interim Superintendent, and District
Director of Human Resources Steven Goldschmidt was the District's spokesperson in bargaining.

« On February 29, 2000, the Union and the District entered into a collective bargaining agreement
effective July 1, 1999 to June 30, 2004.

. Article 24-Duration provides:

"A.Except as may otherwise be provided for in this Article, this Agreement shall become
effective as of the date it is signed by the parties and shall continue in effect through June 30,
2004. Salaries and wage rates set forth in the appendices shall be effective as of July 1, of each
year. This Agreement will be reopened for negotiations over Article 19 and Appendices A and B,
which will take effect on July 1, 2002. During those negotiations, the District and the Union may
each open two additional articles for negotiations. These mid-term negotiations will start no later
than March 1, 2002.

"B.Should there be an intervening change in the law which would significantly reduce the
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District's revenue, and thus, its fiscal stability below the level being planned for at the time of the
execution of this Agreement, the parties agree to reopen the negotiations on salaries.”

The contract is silent on the subject of contracting out bargaining unit work.

o In January 2002, the District was faced with an estimated projected budget deficit of $50
million or 14 percent of the District's general fund budget. In a January 14, 2002 |etter to
the District board, Scherzinger proposed several options to address this shortfall, including
health benefit cost controls, wage controls, reduction of the work year, increasing class
size, closing schools, discontinuation of special programs, administrative service
reductions, and contracting out of custodial services.

o By letter dated February 5, 2002, Scherzinger notified Walter that the District was
proposing to subcontract all of the custodia services then being performed by members of
the Union's bargaining unit and informed the Union that the District was willing to
bargain thisissue if the Union so chose.

o InaFebruary 7 meeting attended by Goldschmidt, Black, and Walter, the District gave
Walter an additional copy of the February 5 Scherzinger letter. The parties then discussed
issues related to the contracting out proposal, including whether or not negotiations were
governed by the 90-day expedited bargaining provisions of ORS 243.698 or the regular
150-day negotiation provisions of ORS 243.712.

o On February 19, 2002, the Union formally demanded to bargain the District's proposal to
contract-out custodial services and proposed that the parties seek a declaratory ruling from
this Board as to whether the expedited bargaining process applied in this situation.

o By letter dated February 24, 2002, the District informed the Union that the District was
willing to join in seeking a declaratory ruling.

o InaFebruary 25, 2002 memorandum to the District board, Scherzinger recommended
several waysto cut the District's budget by $40 million. One of those recommendations
was to contract-out all custodial services for a$4.5 million savingsin 2002-2003, and a
$5.3 million savings in 2003-2004.

o Thefirst negotiation session was held on March 4, 2002. Black was the spokesperson for
the Union and Goldschmidt was the District's spokesperson. District Human Resource
Counsel Maureen Sloane also attended and took notes of the meetings. The Union
presented a verbal proposal to forego the cost of living adjustment (COLA), institute a
seven-to-nine-day furlough, cap insurance at the cost of the lowest plan available to the
District, and create ajoint committee to study further cost-savings efficiencies for an
estimated $1 million cost savings. The Union's proposal was contingent upon the District
agreeing not to contract-out any bargaining unit work for the term of the agreement.

The District responded that it was faced with a budget shortfall of approximately $36-40
million and that the District needed to cut $5 million of the approximately $14.5 million
custodial budget. The Union questioned the District's ability to save $5 million by
contracting out custodial work. The District responded that the figure was an estimate and
that it did not have any firm numbers at that point. The District then offered to issue
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requests for proposals (RFPs) in order to obtain more solid figures.

= On March 6, 2002, Walter sent Goldschmidt a fax which specifically described the
Union's verbal proposal. The Union estimated the total savings to be approximately
$2 million.

= The parties met for the second time on March 13, 2002. The Union explained its
March 6 fax to Goldschmidt. That memo added to the Union's prior verbal
proposal savings that would be generated by changes in the nutrition services
group. The Union estimated that the total savings would be around $2 million.

The District distributed a scope-of-services document which described the duties
performed by District custodians. The District intended to use this document to
obtain bids from outside custodial contractors. The District requested the Union's
Input to assure accuracy.

Goldschmidt stated that the negotiations that day were only about contracting out
and did not include reopener issues. The Union responded that contracting out was
illegal under the civil service statutes, but agreed to continue talking.

« The parties next met for contracting out negotiations on April 3, 2002. The
Union requested that the District respond to the Union's proposal and asked
for aproposal that did not include contracting out. The District responded
that it would not agree to drop its contracting out proposal. The District
further stated that the Union's proposal to reduce $I million from the
custodial budget was inadequate; the District needed to reduce the custodial
budget by $5 million per year.

« By letter dated April 4, 2002, Goldschmidt confirmed the District's position
that the parties had engaged in interim negotiations concerning contracting
out and had not yet begun mid-term reopener negotiations. The first
reopener negotiation meeting was scheduled for April 17, and the District
indicated it would have a proposal for the Union.

= On April 10, 2002, the parties filed a joint petition with this Board
requesting a declaratory ruling on whether ORS 243.698 (expedited
bargaining) or ORS 243.712 (regular bargaining) applied to the parties
contracting out negotiations.

« On April 17, 2002, the parties met for reopener bargaining, and the District
presented its mid-term contract proposals. The Union did not submit a
proposal. Bob Honson, the District's Director of Nutrition Services,
attended this meeting at the request of the Union and the District. The
District's proposal's included:

aArticle 7--Management Rights: rewriting of article to provide a detailed
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description of management rights, including the right to contract-out or
subcontract any work performed by bargaining unit members.

b.Article 10--Maintenance of Benefits: eliminated current contract language
which provided that "[n]o employee covered by this Agreement shall suffer
any reduction in rate of pay or fringe benefits solely as aresult of the
execution of this Agreement"” and substituted a zipper clause to exclude all
past practices.

c.Article 19--Insurance: new language providing an unspecified insurance
cap for apolicy of the District's choosing, reduced District contribution for
part-time employees, elimination of health insurance for retired employees,
reduced payment for employees on workers' compensation.

d.Appendix A--Nutrition Services; elimination of COLA and exclusion of
Area Managers from overtime pay.

e.Appendix B--Custodians: elimination of entire appendix to conform with
contracting out of all custodial services.

= On April 19, 2002, the Union filed a petition for declaratory ruling
seeking aruling that the District's proposal to subcontract out all of
its custodial servicesis a prohibited subject of bargaining.

= On April 24, 2002, the Union presented its counter proposal to the
District. The proposal provided:

aArticle 7--Management Rights--tightened language, limited
authority to listed topics, and increased notification period for
changes.

b.Article 10--Maintenance of Benefits--retain current contract
language.

c.Article 19--Insurance--for 2002-2003, District obligated only to
pay trust premiums equal to least expensive medical/dental insurance
plan (Kaiser). For 2003-2004, District pay regular amount for all
medical/dental plans within the trust. Retain all other contract
language.

d.Appendix A--Nutrition Services: wage freeze for 2002-2003. For
2003-2004 wage increase equal to Portland CPI-U; minimum 2.5
percent, maximum 4 percent. Retain balance of current contract
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language.

= The parties met again on May 5 and May 15 for reopener
negotiations.

= On May 28, 2002, this Board issued a declaratory ruling
determining that the 90-day expedited bargaining process
provided for in ORS 243.698 applied to the issue of
contracting out of custodial services.

= On May 29, 2002, Circuit Judge Ronald Cinniger issued an
opinion in a case brought by the Union alleging that the civil
service statutes prohibit the District from contracting out
custodial services. Judge Cinniger ruled that the statute could
be construed to allow the District to contract-out custodial
services.

= Due to budget reductions, on June 7, 2002, the District
notified 42 custodians that they would be laid off effective
June 24, 2002. The District notified the Union of the layoff
on June 9.

= OnJune 7, this Board issued a declaratory ruling determining
that contracting out was not a prohibited subject of
bargaining.

= The parties returned to subcontracting negotiations on June
12, 2002.{2) The Union argued that budget cuts and layoff
should be spread throughout the District employees, not just
custodians. The Union also alleged that contracting out
custodial services based upon faulty financial analysis would
not best serve the interests of the District. The parties then
scheduled another negotiating session for June 26.

= The parties met again for bargaining on June 26. The Union
offered to accept the District's proposal regarding
recal culating how workers' compensation payments were
made to employees, saving the District alittle over $100,000
per year. The District presented an alternative offer to
contracting out which provided that (1) all changes carry
forward from the District's April 17 proposal; (2) reassess
salary schedule structure; (3) overtime paid for working over
40 hours per week; (4) call-back time paid as straight time
except where it exceeds 40 hours per week; (5) accrual of a
maximum of ten vacation days per year and one day sick
leave per month; (6) adjustment of other leaves; (7) eliminate
early retirement insurance; and (8) eliminate all language in
custodial Appendix B, sections 1 and 2.
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The Union objected to the breadth of the issues being
addressed by the District's alternative proposal, claiming that
the proposal went beyond the restrictions placed on reopener
negotiations by the collective bargaining agreement. The
District explained that these were contracting out
negotiations, and it was not limited by the reopener
restrictions. The parties agreed to meet again on June 28,
2002.

= On June 28, the District notified 47 custodians that
they would be laid off effective July 13, 2002.

« The parties met again on June 28. The Union
submitted a proposa which eliminated COLAS,
provided for 12 furlough days, capped health care
premiums, and revised workers compensation
payments for an estimated savings of $1,414,919.

The District submitted a second alternate proposal
which did not include contracting out. That proposal
provided for eliminating COLAS, a 22.791 percent
salary reduction, a $400 insurance cap, nine furlough
days, workers compensation savings, and additional
pay and administrative savings, for a proposed savings
of $4,582,640.54. The District's proposal also limited
the number of affected contract provisions to those
already opened in the reopener negotiations.

= The parties met again for contracting out
negotiations on July 1. During that session, the
Union challenged the District's budget figures
and estimate of cost savings. The Union then
submitted an economic counter proposal with
estimated cost savings of $1,414,919 for 2002-
2003, and $1,922,919 for 2003-2004. The
Union asked the District to "meet usin the
middle." The District responded that it was not
possible; the budgetary reduction of $5 million
had to be approximated by the negotiations,
and that meeting in the middle was only
possibleif that approximate amount of savings
could be effectuated.

« InaJduly 2 letter, Goldschmidt notified Black
that under ORS 243.698, the District's 90-day
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bargaining duty ended on May 6, 2002, but that
the District had continued to bargain. He also
reiterated that the District had presented two
proposals which did not include contracting
out. He reminded Black that time was running
out for further negotiations because the board
had reaffirmed its decision to vote on July 8
over aproposal to subcontract custodial
services to Portland Habilitation Center (PHC).
The parties met again on July 2 for contracting
out negotiations. The District responded to the
Union's previous proposal by indicating that
the Union's proposal did not represent enough
savings; the District still needed reductionsin
salary and benefits of $4.5 million for 2002-
2003, and $5.3 million for 2003-2004. The
District encouraged the Union to consider
restructuring the way work is done. The Union
presented an economic proposal with estimated
savings of approximately $3,194,956 over two
years. In addition, the Union suggested
bargaining unit-wide vacations as a way of
saving money and requested figures. The
Union also requested information on the
amount of savingsif all head custodians were
paid the same rate.

The parties met for the final contracting out
session on July 7-8. The District indicated that
the Union's July 2 proposal did not represent
enough savings for the District. The Union
presented another proposal which included ten
furlough days in 2003-2004, increasing the
reduction in salary and benefits by $3,580,767
over atwo-year period.

The District responded with a comprehensive
counter proposal which included no COLA for
the first year, athree percent COLA for the
second year, workers compensation savings,
reduction of the work year to 225 days, no
summer cleaning, a 15 percent salary reduction,
$400 insurance cap, reassess salary schedule
structure, overtime for over 40 hours per week,
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call back time paid as straight time except
where it exceeds 40 hours per week, eliminate
early retirement insurance effective June 30,
2005, and eliminate all language in Appendix
B, sections 1 and 2, for an estimated savings of
$4.5 million for 2002-2003, and $5.3 million
for 2003-2004.

The Union presented a counter proposal which
included afive percent salary reduction for
2002-2003, and no COLA for 2003-2004, for
an estimated savings of $5.4 million over two
years. The District questioned the Union's
calculations. After recalculating the numbers,
the parties agreed that the estimated savings
was closer to $4.8 million over two years.

The Union then made another proposal which
included an increase in the furlough daysto 12
for 2003-2004, with an estimated savings of
$4.9 million over two years and agreed to
modify the language in Article 10--
Maintenance of Benefits. The District indicated
that it would take the Union's proposal to the
school board for avote.

= OnJuly 8, 2002, the school board voted
to reject the Union's offer and to
contract-out custodial services with
PHC. After the board decision,
Goldschmidt contacted Black and told
him that, notwithstanding the board's
decision, the District did not anticipate
signing the actual contract until Friday,
July 12. Therefore, the parties had a
brief window period to determine if
some negotiated agreement could be
reached regarding the custodians.

= OnJuly 11, the Union responded to
Goldschmidt's July 8 offer and
submitted another proposal which
included a 10 percent salary reduction
and 19 furlough days for 2002-2003,
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and no salary increase for 2003-2004,
and 10 furlough days for an estimated
savings of $4,384,351 over two years.
The District responded on July 11 with a
counter proposal which provided that if
the Union agreed to all contractual
language changes presented in the
District's July 7, 2002 proposal and
agreed that whatever the total economic
savings agreed to by the parties, the
District would have the sole discretion
to distribute the dollar savings between
salary and benefits including, but not
limited to, reducing the work year,
changing job responsibilities and
classifications, and restructuring salary
schedules, then the District would
continue to negotiate over the total
savings that were necessary for the
District to meet is budget goals. The
District gave the Union until noon on
July 12 to respond because the board
was scheduled to sign the contract with
PHC at noon.

At approximately 12:40 p.m. on July 12,
the Union responded that it had
scheduled a membership meeting for
Saturday, July 13, to discuss and vote on
the District's demands and requested
until Monday, July 15, to respond. The
board regjected the Union's request and
signed a contract with PHC on July 12.
On July 30, 2002, the final layoff
notices were sent to the custodians
Thereafter, custodial services were
provided by PHC.

CONCLUSIONS OF LAW

« ThisBoard hasjurisdiction over
the parties and subject matter of
this dispute.

« TheDigtrict did not engagein
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surface bargaining in violation of
ORS 243.672(1)(e).

The District's lay off of
bargaining unit employees did
not violate ORS 243.672(1)(e).
The District did not violate ORS
243.672(1)(g).

No civil penalty iswarranted.

DISCUSSION

Contracting out disputes, such as
this, present uncomfortable and
often unpleasant circumstances.
Because so much is at stake,

such disputes differ from typical
bargaining disputes. An
employer that makes an
economically-motivated
contracting out proposal has
presumably made a policy
decision that a certain amount of
money must be saved, and that
the most appropriate place to
saveit isfrom a particular
bargaining unit. Unlike many
economic disputes, thereredly is
no middle ground, no halfway
point. The union either meets the
employer's financial goals or jobs
will be lost.

This stark reality and the drastic
nature of such proposals create
difficultiesin evaluating the
course of bargaining. However,
we cannot swayed by the plight
of those affected, or by a
disagreement with the employer's
policy choice, or even by
possible distaste for the manner
in which the employer advanced
its proposal. Our task isto
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ascertain whether, under al the
circumstances, the employer
bargained in good faith.
Although a close call, we
conclude that the District
satisfied that obligation.

We begin our analysis mindful of
the words of former Board
Member Allen M. Hein, who
said"* * * aproposal to
eliminate unit work may be--to
the affected employees--awful,
but nevertheless it is--under the
PECBA--lawful." OSEA v. Sandy
Union High School District,
Case No. UP-23-96, 16 PECBR
890, 894 (1996) (Order on
Reconsideration). Though a
proposal to contract out has
extreme consequences, an
employer may lawfully make and
pursue such a proposal through
completion of the PECBA
dispute resolution process.

Where an employer makes an
initial decision to contract out
unit work, it must give notice of
that intent to the labor
organization that represents the
affected employees. The notice
must be timely, allowing the
parties a meaningful opportunity
to bargain both the ultimate
decision as well as the impacts.-
(3) The employer must complete
the required bargaining process
before it implements afinal
decision. Most importantly, the
employer must be willing to
bargain over that ultimate
decision. Said differently, good
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faith bargaining requires the
employer to consider alternatives
to contracting out, especially
where the decision is
economically motivated and the
labor organization offers
proposals to satisfy the
employer's economic needs.
OSEA v. Morrow County School
District, 16 PECBR 299, AWOP
142 Or App 595, 922 P2d 729,
730, rev. den. 324 Or 394, 927
P2d 599, 600 (1996).

That said, under our cases, an
employer can pursue its plan to
contract out without violating its
good faith bargaining duty, so
long as it does not make a final
decision on the matter before the
bargaining process is completed.
In Morrow County School
District, for example, the district
developed a plan to contract out
bus services. It pursued that plan
by drafting bid specifications,
soliciting bids, and accepting a
particular bid. The union claimed
that the district's actions
prevented meaningful bargaining
over the decision to subcontract.
This Board concluded that the
district did not act unlawfully
because it had not actually
entered into a subcontracting
agreement and was not obligated
to do so. In Sandy Union High
School District, this Board
reaffirmed that it is the ultimate
decision that must be bargained.
There, the district had sent out
requests for proposals, received
bids, and asked the low bidder to
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hold its bid until bargaining with
the union was completed. This
Board held that those actions did
not amount to afinal decision to
contract out.

Surface Bargaining

The Union argues that the
District violated ORS 243.672(1)
(e) by engaging in surface
bargaining. In support of this
charge, the Union argues that the
District never varied from to its
original position of demanding
economic concessions, submitted
predictably unacceptable
proposals, refused to consider the
Union's proposals, failed to make
meaningful concessions, and had
no intention of reaching
agreement.

When a complainant claims that
another party has engaged in
surface bargaining, this Board
examines the totality of that
party's conduct during the period
of negotiations. The allegedly
unlawful conduct is analyzed to
determine whether it indicates an
unwillingness on the part of the
charged party to reach a
negotiated agreement. If so, we
conclude that the charged party
hasfailed in its obligation to
bargain in good faith. Hood
River County v. AFSCME Local
2503-2, 16 PECBR 433 (1996),
AWOP 146 Or App 777,932 P2d
1216 (1997).

Factors we consider when
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reviewing allegations of surface
bargaining include whether
dilatory tactics were used, the
content of the party's proposals,
the behavior of a party's
negotiator, the nature and
number of concessions made,
whether a party failed to explain
its bargaining positions and the
course of negotiations.
Amalgamated Transit Union v.
Rogue Valley Transportation
District, Case No. UP-80-95,

16 PECBR 559, 584 (1996).
Applying those factorsto the
District's conduct in these
negotiations leads us to conclude
that the District did not engage in
surface bargaining.(4)

Content of proposals. The
Union charges that the District's
proposal to seek economic
concessions of approximately
$9.8 million from the Union over
two yearsin lieu of contracting
out custodial serviceswas
predictably unacceptable.
Although an unusually harsh or
unreasonable bargaining
proposal can be evidence of bad
faith bargaining, (see Lane
Unified Bargaining Council v.
McKenzie School District, Case
No. UP-14-85, 8 PECBR 8160
(1985), we must analyze those
proposals in the context of the
totality of the circumstances.
Portland Association of Teachers
v. Portland School District

No. 1J, Case Nos. UP-35/36-94,
15 PECBR 692 (1995).
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For alabor organization, wages
and job security are among the
cornerstones of a collective
bargaining agreement.
Obviously, a proposal that
requires that either the Union
accept an approximate one-third
reduction in economic benefits or
the District will subcontract for
custodial services would be
predictably unacceptable. That
such options are unpalatable,
however, does not necessarily
make them unlawful, aswe
pointed out in Sandy Union High
School District and Morrow
County School District. While
the District's overall proposal
may have been predictably
unacceptable, viewing it in
isolation isinsufficient to
establish bad faith. Lincoln
County Employees Association v.
Lincoln County and Glode, Case
No. UP-42-97, 17 PECBR 683,
705 (1998).

Thereis no dispute that the
District was faced with a $36-40
million budget shortfall for the
2002-2003 school year. To retain
its core responsibility of
educating students, the District
had to reduce its operating costs.
One of severa optionswasto
reduce the cost of ancillary
services. The District believed it
could reduce the $14.5 million
annual cost of custodial services
by approximately $5 million per
year by contracting out those
services. The District maintained
ahard line on the dollar amount
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it needed to save, but in the fina
negotiating session, it did
propose alternativesto
contracting out. The Union found
these alternatives equally
unpalatable.

During negotiations, the Union
made several proposals for
reducing the cost of custodial
services, al of which required
that the District not contract-out
custodial services. None of these
proposals, however, came close
to the $9.8 million the District
sought to save.

The District was facing a serious
financia crisis. If it were not for
the District's dire financial
straits, its proposals to contract
out absent significant financial
concessions from the Union
would be viewed in adifferent
light. However, considering the
totality of the circumstances, the
proposals did not evidence bad
faith.

Concessions or counter
proposals. ORS 243.650(4)
provides that the obligation to
meet and negotiate does not
compel either party to agreeto a
proposal or require the making of
aconcession. However, the lack
of concessions or counter
proposals by a party may be
evidence of bad faith. McKenzie
School District, 8 PECBR at
8198.

The Union asked the District to
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"meet in the middle." The
PECBA does not require that; it
specifically provides that parties
are not obliged to make
concessions. The District was
required to remain willing to
reach an agreement, but it did not
have to make concessions of any
particular size or number.

The Union made several
proposals, al of which included
progressive economic
concessions, but never wavered
from its position that any
negotiated package would not
include contracting out. In
response to the Union's demand
that there be no contracting out
of custodial services, the District
made counter proposals which,
although they would have had a
dramatic financial impact on the
bargaining unit, would have kept
the work in-house. In response to
this proposal, the Union alleged
that the District was violating the
parties contract by proposing
changes in more provisions of
the contract than were allowed in
the reopener negotiations. The
District then adjusted its proposal
In response to the Union's
concern. All of the District's
economic proposals, however,
were consistent with the position
it took from the beginning of
negotiations.

In the context of this case, the
District's approach to bargaining
evidences hard bargaining, but
not bad faith. As mentioned
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above, thisis one of thewaysin
which bargaining about
contracting out differs from
bargaining about other matters. If
an employer makes a proposal to
contract out in good faith, it may
lawfully maintain that proposal.
It isunlikely that concessions
could be made that would not
undercut the financial savings the
employer hoped to achieve by its
proposal.

Cour se of negotiations. The
Union contends that the District
had no intention of reaching an
agreement. Evidence that a party
never intended to reach a
settlement but had planned to
implement its proposals from the
beginning could indicate bad
faith bargaining. McKenzie
School District, 8 PECBR at
8201. Surface bargaining could
be found if the District's intent
was solely on exhausting the
dispute resolution process so it
could unilaterally implement its
final offer. Portland School
District, 15 PECBR at 718. In
addition, an employer who
rushes through the negotiation
process may demonstrate alack
of serious intention to reach an
agreement. Hood River
Education Association v. Hood
River School District, Case No.
UP-47-94, 15 PECBR 603, 613-
14 (1995).

The parties met nine times
between March 4 and July 7,
well beyond the 90-day required
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bargaining period. The
contracting out and reopener
negotiations were kept separate.
The District also offered to
continue bargaining, after the
school board had voted to
contract-out custodial services
but before the contract had been
signed. If the District was intent
on simply implementing its offer,
it could have done so when the
90-day negotiating period was
up. It also could have ceased
bargaining when the school
board voted to contract-out
custodial services.

In Lincoln County, we
determined that a party may
lawfully take ahard line, so long
as its conduct in negotiations, as
awhole, reflects awillingnessto
reach an agreement. The District
here remained willing to make a
deal, provided that the agreement
met its financial goals. Though
the Union made numerous
proposals, it was not until after
the District board voted to
contract out that the Union
advanced a proposal that was
even in the ballpark of the
savings the District wanted to
achieve. By then it was too late.

Summary. What the Union isin
essence seeking hereisnot a
determination that the District
must bargain about the ultimate
decision to contract out. Rather,
the Union wantsto force the
District to bargain about the
underlying policy decision. Put
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another way, the Union does not
merely want to bargain about
whether the District will contract
out custodial servicesor gain $10
million in economic concessions
from the Union. It wants to
bargain about the decision
whether that $10 million should
be extracted from the custodians,
or whether it would be better (or
more fair or more appropriate) to
take $5 million from the
custodians and take the other $5
million from some other group of
employees. That decisionisa
matter of policy, which iswithin
the District's prerogative to make.

To paraphrase former Member
Hein, when the District proposed
contracting out its custodial
work, it wasin effect saying to
the Union that it planned to
eliminate the custodians
positions unless the Union could
persuade it to do otherwise. The
Union attempted to do that by
offering concessions that
satisfied the District's economic
concerns, but those concessions
failed to meet the District's
needs. The Union also attempted
to pressure the District to alter its
proposal by other means, such as
apublic relations campaign. That
too did not succeed.

Under the totality of the
circumstances, we conclude that
the District did not engage in
surface bargaining and will
dismiss this element of the
complaint.
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Coercion

The Union also asserts that the
District coerced the Union by
laying off custodiansin violation
of section (1)(e). The Union cites
no decisionsin which coercion is
an element of bad faith
bargaining, nor does the Union
provide any evidence that the
layoffs were a sham.

Certainly, during the negotiation
process, both parties use pressure
to persuade the other party. A
union may exert pressure by
picketing, demonstrating,
threatening to strike, or
publicizing its plight. An
employer may exert pressure by
threatening to implement itsfinal
offer and by its own public
relations program. These forms
of pressure are part and parcel of
the bargaining process and do
not constitute unlawful coercion
in violation of section (1)(e).
This element of the complaint
will be dismissed.

(1)(g) allegation

The Union alleged that the
District violated ORS 243.672(1)
(g) by attempting to open more
than two contract articles as
specified in the reopener clause
of the collective bargaining
agreement.(®) The parties
collective bargaining agreement
has a grievance procedure
covering alleged violations of the
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collective bargaining agreement.

This Board requires
complainants to exhaust all
applicable grievance procedures
prior to pursuing a section (1)(Q)
allegation with this Board. West
Linn Education Association v.
West Linn School District 3JT,
Case No. C-151-77, 3 PECBR
1864 (1978).

There was no evidence that the
Union ever filed a grievance, or
that the grievance procedure was
exhausted prior to making this
allegation. Therefore, this
element of the complaint will be
dismissed.

ORDER
The complaint is dismissed.

DATED this 29th day of August
2003.

Board Member Gamson
Dissenting:

The Public Employee Collective
Bargaining Act (PECBA)
establishes a bargaining process.
Without more, however, the
process is an empty shell--a body
without a heart. Parties could go
through the motions of
bargaining and mechanically
fulfill the literal requirements of
the law, but without
accomplishing anything. To
prevent this from happening, the



http://www.erb.state.or.us/orders/Up4402.htm

http://www.erb.state.or.us/orders/Up4402.htm (24 of 39)7/3/2004 8:48:26 AM

legislature wisely infused the
collective bargaining process
with the overarching obligation
of good faith. Good faith isthe
life blood of the PECBA.

Good faith is neither self-
defining nor self-executing. It is
the job of this Board to ensure
that the parties to the process
bargain in good faith. In carrying
out this task, we are guided by
the express statement of the
legidlature that the purpose of the
PECBA isto obligate the parties
to collective bargaining to
participate "with willingness to
resolve grievances and disputes
relating to employment relations
** x " ORS 243.656(5). Our
rigorous adherence to this policy
goal helps assure that the process
remains a viable method for
resolving disputes.

In my view, the mgjority has lost
sight of thislaudable goal. It puts
a stamp of approval on the
District's mechanical
participation in the required
bargaining process, even though
the District demonstrated no
genuine willingness to resolve its
dispute with the Union.

The District entered bargaining
with its decision already made; it
failed to propose or seriously
consider reasonable aternatives;
its proposal was harsh and
predictably unacceptable; and it
withheld any compromise until
the last minute. Each of these
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factorsindividually indicates a
party's unwillingness to reach
agreement. Lane Unified
Bargaining Council v. McKenzie
School District, Case No. UP-14-
85, 8 PECBR 8160 (1985);
Amalgamated Transit Union v.
Rogue Valley Transportation
District, Case No. UP-80-95, 16
PECBR 559, 584 (1996).
Considering the totality of these
circumstances, | conclude that
the District's conduct in
bargaining fell far short of the
requisite standard of good faith. |
would find that the District
violated ORS 243.672(1)(e).

The majority misstates the law
regarding the District's
bargaining obligation when it
writes that "[t]he employer must
compl ete the required bargaining
process before it implements a
fina decision." (Emphasis
added.)(6) This would permit the
District to make afinal decision
without bargaining, so long asit
did not implement that decision
until it completed bargaining.
Our cases frequently state that
"the employer must bargain
about the decision before it can
lawfully even make the decision”
on a mandatory subject. FOPPO
v. Corrections Division, Case
No. C-57-82, 7 PECBR 5649,
5654 (1983) (emphasis added);-
(1) AFSCME, Local 173 v. Polk
County, Case No. UP-100-88, 11
PECBR 536, 542 (1989); and
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|AFF, Local 1489 v. City of
Roseburg, Case No. UP-9-87, 10
PECBR 504, 510 (1988). See
also Hillsboro Education
Association v. Hillsboro School
District, Case No. UP-7-02, 20
PECBR 124, 126 (2002) (appeal
pending) (cause of action arises
when employer decides to make
achange); and Hillcrest-
MacLaren Education
Association, Case Nos. UP-14/15-
88, 11 PECBR 96, 108-109
(1988) (same).

These cases make sense. The
District has an obligation to
bargain over any decision to
contract out custodial services.
OSEA v. Morrow County School
District, 16 PECBR 299, 307,
AWORP 142 Or App 595, 922 P2d
729, 730, rev. den. 324 Or 394,
927 P2d 599, 600 (1996). A core
part of this bargaining obligation
requires an open mind and a
"willingnessto resolve * * *
disputes.” ORS 243.656(5). A
party that enters negotiations
with its decision already made
cannot bargain with the required
willingnessto agree. The
PECBA obligates the partiesto
bargain over the decision, not a
reconsideration of the decision.

The majority applies alegal
standard that does not view the
District's pre-determined
decision as afactor in the totality
of the circumstances.{(8) |
disagree. As a matter of law, we
must consider whether the
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employer already made up its
mind because it tends to show
whether the employer was

willing to resolve the dispute.

Factually, the record shows that
the District entered negotiations
with the decision already made
to contract out custodial services.

The District's bargaining notes
indicate that early in
negotiations, the District's chief
negotiator, Steven Goldschmidit,
stated at the table that the
"[Portland School Board] has
chosen itsway."(9) He later
stated that the "[School Board]
made a decision and asked usto
pursue this." (10)

Further, on March 15, 2002, the
Portland Custodians Civil
Service Board heard a
presentation from the District
regarding the contracting out of
custodial services. The minutes
of that meeting state: "The
District statesit intends to obtain
by contract with private
organizations the services' that
were then being performed by
members of the Union's

bargaining unit.-(11)

Goldschmidit's testimony verified
the District's posture upon
entering negotiations;

"* * * These negotiations were
about subcontracting. That was
the board's position, which was
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that the avenue to make these
savings* * * was
subcontracting."(12)

Goldschmidt also testified that at
the parties third bargaining
session, which occurred on April
3, 2002, he told the Union:

"[T]he District has chosen to
contract out * * * " (13)

This evidence indicates that the
District had already made up its
mind to contract out before it
completed negotiations with the
Union. Such conduct effectively
deprived the Union of any
meaningful opportunity to
bargain over the District's
decision to contract out. The
District's participation in
bargaining with its decision
already made constitutes
powerful evidence of aclosed
mind and an unwillingness to
resolve the dispute.

The majority also appearsto
ground its conclusion on a
misunderstanding of the facts. It
says the District sought
economic concessions from the
Union in order to avoid
contracting out. It also saysthe
District made economic
proposals. The record asawhole
does not support such findings. It
appears instead that the District
pursued contracting out as its
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exclusive position through most
of bargaining. It was not until the
last minute that the District even
considered any aternative to
contracting out. By then, it was
too late.

Early in bargaining, District
negotiators made clear at the
table that the "District won't
agree to no contracting out." (14)
District negotiator Goldschmidt
testified that the "negotiations
were about subcontracting” and
that the school board had decided
that contracting out was "the
avenue to make these
savings."(15) The Digtrict
proposals al included
subcontracting.

The District did not waver from
this position until the eleventh
hour, after nearly four months of
negotiations, when it first made a
proposal that included economic
concessionsin lieu of contracting
out. As Goldschmidt testified,
"[b]y 6/26 and 6/28, the District
IS beginning to explore the
possibility that maybe we could
retain our employees * * * " (16)
(Emphasis added.) In other
words, the District had not even
considered any alternativesto
contracting out until thislate
point in the negotiations. By
then, it was too late to work out
the details of such a plan before
the District implemented its plan
to contract out.
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These facts, which the majority
failsto consider, are crucid. It is
undisputed that the underlying
problem was the District's
financia shortfall and its need to
find savings in its operations.
Subcontracting was certainly one
available solution. But other
obvious money saving
possibilities existed that would
have kept the custodial work in-
house. For example, the District
could have proposed to save the
same amount by reducing
employee benefits and wages.
Such a proposal would have
required large concessions from
the employees, but it would have
given the employees a choice
while at the same time meeting
the District's savings goals. But
as the quoted testimony of the
District negotiator demonstrates,
the District did not even consider
this obvious alternative until it
was too late. It steadfastly
maintained that the only solution
was to contract out services and
terminate more than 300
employees.

The PECBA requires the parties
to participate in bargaining "with
willingnessto resolve * * *
disputes.” At aminimum, this
obligates the parties to explore
and consider alternative ways to
meet their goals. Alternatives
make a settlement more likely .-
(17 The Digtrict's unwillingness
to seriously consider reasonable
alternativesis further compelling
evidence that it had no genuine
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desire to reach agreement.
I

Unusually harsh or unreasonable
proposals are another indication
of bad faith. McKenze School
District, 8 PECBR at 8198. It is
frankly difficult to imagine a
proposal harsher than the
District's proposal to contract out
custodial services and terminate
more than 300 employees.

The majority dismissesthis
factor on grounds that times were
tough and the District was
simply doing what it had to do. |
agree that the circumstances tend
to soften the harshness of the
proposal, but that does not mean
we should completely disregard
the factor.(18) Here, the District
did not make atimely offer of
other aternatives, even though,
as discussed above, other
possibilities existed that would
have saved the District the
money it sought without
contracting out the jobs.

Harsh proposals are predictably
unacceptable. Placing such a
proposal on the table, and
making no concessions
throughout bargaining, isa
course of conduct that seems
likely to inhibit agreement. The
circumstances here mitigate the
importance of this factor. But
even if the factor is not weighty
enough by itself to support a
finding of bad faith, |
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nevertheless believe it has
substantial weight and should be
considered along with all of the
other factors.

AV

Another indication of bad faith
bargaining is a party's significant
Improvement in position latein
negotiations. McKenzie School
District, 8 PECBR at 8201. That
Is precisely what the District did.

The parties began negotiations
on March 4, 2002 and met
approximately nine times.(19)
Throughout the course of
bargaining, the District insisted
that its dollar amounts were
inflexible. Then, on July 11,
2002--after more than four
months of bargaining and on the
day before the school board was
scheduled to sign the contract to
finalize the contracting out--the
District indicated for the first
time that it had some flexibility
in the amount it felt it had to
save.

The District's change in position
was significant. At the time, the
Union's proposal would save
approximately $6.3 million over
two years. The District proposed
to save $9.8 million over two
years, but the District indicated it
would now "start working
towards the middle."(20) District
negotiator Goldschmidt testified:
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"Q. [by Mr. Coon]And in
[exhibit] R32 and in your
discussion with [the Union's
negotiator] on either July 11 or
July 12 in the morning, what
were you telling him about the
District's position on the dollars?

"A. [by Mr. Goldschmidt] That
we would negotiate over the total
savings, the difference between--
some--somepl ace between the
District's proposal of $4.5
million in'02-'03 and $5.3
million in savingsin '03-'04, and
SEIU's proposal of
approximately $3 million in
'02-'03 and $3.3 million in
'03-'04."(21)

If we take the District at its word
that the meeting place would be
near the middle, that would mean
the District was ready to reduce
its demand by approximately
$1.75 million. Thisis significant
movement by any measure.

Normally, we would view such
movement as a positive
indication of good faith. Here,
however, the timing establishes
just the opposite. The District
made the offer on July 11, 2002,
and it gave the Union until noon
the next day to accept. Because
the short notice made it difficult
for the Union to contact
bargaining unit members and
gather them together to review
and discuss the District's new
proposal, the Union asked the
District to extend its deadline by
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one business day. The District
refused. It signed the contract
that finalized the contracting out
before the Union could respond
to the new offer.

In McKenze School District, this
Board concluded that holding
back a significant changein
position until the last minuteis
an indication of bad faith.

8 PECBR at 8201. More
recently, in City of Madras v.
Madras Police Employees
Association, Case No. UP-63-02,
20 PECBR 258, order on
remedy, 20 PECBR 334, order
on reconsideration, 20 PECBR
392 (2003), we found a union
guilty of bad-faith bargaining
when it significantly improved
Its position on wages 14 days
before interest arbitration. Before
this change, the union had not
moved at all fromitsinitial wage
proposal. We stated: "A
significant improvement in a
party's position on a substantial
Issue, without a changein
circumstance, clearly indicates a
lack of good faith." 20 PECBR at
268. We concluded that this | ast-
minute change was alone enough
to demonstrate that the union
failed to make a genuine attempt
to reach agreement. Id.

Here, the District did not identify
any changein itsfinancial
circumstances that would explain
its last-minute change in
bargaining position. | am
therefore unable to find any
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principled way to distinguish this
case from Madras. This factor
alone is enough to find the
District guilty of bad faith
bargaining. When this factor is
added to the other factors, this
conclusion seemsinevitable.

Vv

In 1973, the legidlature made a
basic policy decision that the
fundamental interests of the
citizens of Oregon are best
protected if public employers and
their employees engagein
collective bargaining. ORS
243.656. It enacted the PECBA
to carry out that important policy
decision. The legislature
expressly stated that the purpose
of the PECBA is"to obligate
public employers, public
employees and their
representatives to enter into
collective negotiations with
willingness to resolve grievances
and disputes relating to
employment relations* * * "
ORS 243.656(5) (emphasis
added.)

| fear the magjority's approval of
the District's course of conduct
here will make the process less
vital. In my view, the District's
participation was mechanical. |
see little or no evidence that the
District was willing to resolveits
dispute with the Union. To the
contrary, the District engaged in
the type of conduct that seems
designed to inhibit agreement.
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Based on the totality of the
circumstances, | am compelled to
conclude that the District failed
to bargain in good faith. |
therefore respectfully dissent.

1. At oral argument, the Union
acknowledged that it was no
longer pursuing its (1)(g) claim.

2. The 90-day period for
expedited bargaining ended on
May 6, 2002.

3. If the situation arises during
the term of a contract, ORS
243.698 establishes the period of
bargaining at 90 days.

4. The Union did not allege that
the District engaged in dilatory
tactics, that the District's
spokesman was offensive, or that
the District did not explain its
proposals, therefore, those
factors will not be discussed.

5. The Union does not address
thisissuein its post-hearing
brief.

6. Asitsonly support for this
proposition, the majority cites
OSEA v. Morrow County School
District, 16 PECBR 299, AWOP
142 Or App 595, 922 P2d 729,
730, rev. den. 324 Or 394,

927 P2d 599, 600 (1996).
Morrow County School District,
in turn, cites FOPPO v.
Corrections Division, Case No.
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C-57-82, 7 PECBR 5649 (1983).
FOPPO does not, in fact, support
the proposition for whichiitis
cited, i.e., that an employer must
bargain before it implements a
decision. To the contrary,
FOPPO holds that an employer
must bargain "before it can
lawfully even make the
decision." 7 PECBR at 5654
(emphasis added). Morrow
County School District does not
purport to overrule FOPPO or
the line of casesthat follow it.
Morrow County School District
appears to be an aberration based
on amisinterpretation of the
clear holding in FOPPO. The
majority's reliance on Morrow
County School District
perpetuates this mistake.

7. FOPPO, like this case,
concerns contracting out.

8. The mgjority relies on OSEA
v. Sandy Union High School
District, Case No. UP-23-96,
16 PECBR 890 (1996) (Order on
Reconsideration). That caseis
distinguishable on its facts. We
found that the employer there
had not made a final decision to
contract out. 16 PECBR at 892.
The facts here establish that the
District had already made up its
mind.

9.Ex.R-8at7.

10. Ex. R-22 at 12.
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11. Ex. R-9 at 3.
12. Tr. at 78.

13. Tr. at 88.

14. Ex. R-10 at 1.
15. Tr. at 78.

16. Tr. at 111.

17. We cannot force a party to
make any particular concession.
However, "the employer is
obligated to make some
reasonable effort in some
direction to compose his
differences with theunion * * * "
McKenze School District, 8
PECBR at 8198 (quoting NLRB
v. Reed & Prince Mfg. Co., 205
F2d 131, 32 LRRM 2225

(1st Cir.), cert. denied, 346 US
887, 33 LRRM 2133 (1953))
(emphasisin original).

18. The mgjority seems to take
the binary position that each
factor in the totality of the
circumstances analysisis either
proven or not. It leaves no room
for the nuanced position that
factors can have more or less
weight, depending on the
situation. Here, for example, the
harshness of the proposal cannot
be denied. The weight we give
this factor when examining the
totality of the circumstances may
be diminished because of the
realities of the moment, but that
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does not mean we should entirely
disregard it.

19. The majority suggests that
such frequent meetings
demonstrate an intent on the part
of the District to reach
agreement. | disagree. Without a
close examination of the quality
of the bargaining that occurred at
those meetings, | am unable to
draw any conclusions. Nine
meetings (or one hundred) at
which nothing but surface
bargaining occurs does not
indicate good faith.

The majority also relies on the
fact that the District continued to
bargain beyond the 90-day
bargaining period. Again, |
believe there is no conclusion to
draw from this alone. Bad-faith
bargaining does not become
good faith ssimply because it
extends beyond the statutorily
mandated time period. And of
course, even if the District was
not required to bargain at this
time, it must nevertheless act in
good faith if it chooses to
participate.

20. Tr. at 129.

21. Tr. at 148-149.
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