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Environmentalists are urging the Bureau of Land Management (BLM) to require oil and gas

industry officials to join a voluntary EPA greenhouse gas (GHG) reduction program as an initial

condition for winning drilling leases on BLM-managed land, an unusual move given activists'

long-standing criticisms of voluntary GHG programs.

The call is part of a broader effort by environmentalists to require BLM to develop GHG rules as

a condition for granting oil and gas drilling leases on federal lands.

The  Western  Environme n ta l  Law  Center  (WELC),  togethe r  with  several  other

groups,  is  protes ting  BLM's  June  17  lease  sale  in  Montana  and  North  Dakota,

arguing  that  BLM's  failure  to  limit  GHG emissions  as  a  condition  of  the  sale

violates  several  environm en ta l  laws.  The  protes tors  argue  that  the  National

Environme n t al  Policy  Act  (NEPA),  the  Federal  Land  Policy  & Manage m e n t  Act

(FLPMA), the  public  trust  doctrine  and  Interior  Depar tm e n t  policy  obligat e

BLM to  addr es s  GHG emissions .

WELC sugges t s  that  BLM should  take  the  "initial  action"  of requiring  lessee s

to  "actively  participat e"  in  EPA's  Natural  Gas  Star  progra m,  an  otherwise-

volunta ry  program  to  reduce  metha ne  emissions  from  natural  gas  production

and  distribution.

The  EPA program,  modeled  after  Energy  Star,  is  a  nearly  two- year- old  effort

to  share  technology  on  preventing  gas  losses  in  pipelines  and  encourag e s

memb er s  to  share  data  on  methan e  emissions.  WELC described  the  progra m

as  well-known,  but  underutilized.

"As  an  initial  action,  BLM should  subject  leases  to  the  stipula tion  that  the

lessee  mus t  actively  participat e  in  EPA's  GHG reduction  progra ms  -- e.g.,

EPA's  Natural  Gas  STAR program  -- given  that  the  miner al  resources  being

extrac t ed  are  the  people 's  resources  and  that  lesse es  that  derive  profit  from

public  resourc es  should  be  held  to  the  highes t  standards ,"  the  groups  said  in

comm en t s  to  BLM ahea d  of  the  sale.

Environme n t alists  say  requiring  industry  to  participa t e  in  the  EPA program  is

necess a ry  becaus e  industry  officials  have  told  activists  tha t  they  will slow

their  voluntary  efforts  to  reduce  GHG emissions  becaus e  of  uncer t ainty

about  future  mand a tory  requirem e n t s  under  a  cap- and- trade  program.  "The

reason  behind  this  poten tial  [indus try]  slow- down  is  that  thes e  companies

may  not  otherwise  be  able  to  get  credit  for  GHG reductions  taken  prior  to  the

deploymen t  of  the  market- based  GHG reduction  progra ms,"  WELC said  in  the



protes t,  filed  May  30,  ahe ad  of  the

sale.

"This  sugges t s  that  BLM must  initiate  near- term  meas ur es  to  ensure  that

efforts  to  reduc e  GHG emissions  do  not  regress  and  poten tially  compromis e

long- term  GHG reduction  efforts."

WELC submit te d  the  protes t  on  behalf  of the  Natural  Resources  Defens e

Council,  the  Oil and  Gas  Accounta bility  Project,  and  Rocky  Mountain  Clean  Air

Action,  asking  BLM to  quantify  "pas t,  prese nt ,  and  reason ably  forese e a ble"

GHG emissions  from  BLM leases;  address  the  emissions  "direct,  indirect,  and

cumulative  impacts";  adopt  a  GHG emissions  limit  or  reduction  objective  for

BLM leases;  adopt  emissions- reducing  mana ge m e n t  measu r es ,  such  as  pre-

commitm en t  lease  stipulations;  and  track  and  monitor  emissions  through

time.  Relevant  docume n t s  are  available  on  InsideEPA.com.

"We  anticipat e  that  BLM may  object  to  setting  a  GHG emissions  limit  or  GHG

reduction  objective  by  punting  to  other  federal  or  state  agencies ,  such  as  the

EPA. This  would  be  a  mistake,"  said  WELC in the  protes t ,  becaus e  BLM has

"independ e n t  legal  obligations"  to  address  climate  change  and  "is  uniquely

positioned  to  addres s  greenhou s e  gas  emissions  from  oil and  gas

developme n t ,  in  particular  given  the  interplay  betwee n  greenhous e  gas

pollution,  climate  change

impacts ,  and  the  planning,  authoriza tion,  and  construction  of oil and  gas

developme n t . "

Protes tors  say  that  a  2001  DOI policy  -- Secret arial  Order  3226,  Evalua ting

Climate  Change  Impacts  in  Manage m e n t  Planning  -- provides  an  initial  basis

for  regulatory  action;  that  NEPA and  FLPMA offer  a  statu tory  mand a te  for

BLM to  mitigate  the  GHG impact  of  energy  developme n t  authorized  by  the

agency;  and  tha t  the  Public  Trust  Duty,  an  extension  of  the  common- law

concep t  that  the  federal  role  has  a  fiduciary  responsibility  to  manag e  cert ain

resources  as  a  trust  for  the  people,  "underscor es  the  need  for  BLM to  take  a

precaut ionary  approach  to  managing

the  public  lands."

The  application  of  the  trust  duty  to  GHGs  reflects  a  novel  legal  strat egy

develope d  by  University  of Oregon  law  school  Professor  Mary  Wood  called

the  "atmosph eric  trus t  concep t ."  Drawing  on  case  law  dating  back  to  the

19th  century,  Wood  argued  in  a  February  lecture  to  the  University  of

Montana  that  the  governm e n t  mus t  assume  a  fiduciary  role  over  the  climate

and  manag e  it for  the  people.  In its  BLM lease  protes t ,  WELC appear s  to  be

the  first  environme n t al  group  to  cite  the  atmos pheric  trust  concep t .

BLM aims  to  issue  a  decision  on  the  protes t  -- which  is  a  formal

adminis tra tive  procedur e  -- within  60  days.  A BLM spokeswom a n  says,



however,  that  since  the  protes t  affects  more  than  one  stat e ,  the  agency  is

taking  "a  broader  look"  at  the  issue  and  may  not  mee t  the  60- day  goal.

A WELC source  says  that,  if BLM denies  the  protes t ,  the  environme n t al

groups  have  the  option  to  appe al  the  decision  to  the  Interior  Board  of  Land

Appeals  or  challenge  the  decision  in  federal  court.


